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'ETIS treatise, containing an introduction by the Hon. Henry Wade 
Rogers, Judge of the United States Circuit Court of Appeals, for the 
Second Circuit, formerly President of Northwestern University and 

Dean of the Schools of Law of Yale and Michigan Universities, and written 
by an author whose reputation as a federal practitioner is second to none, 
will, we believe, be eagerly received by the legal profession. 


The extension of federal power in recent years to matters heretofore 
wholly within the control of the States, and the passage of so many new 
acts virtually embracing all forms of human endeavor and industry in addi- 
tion to the many thousands of federal offences heretofore existing, carrying 
with them, as they do, heavy fines and penalties; furnish at this time great 
reason for a book on Federal Criminal Procedure, wherein the. liabilities, 
rights, privileges and immunities of a person accused of crime in the courts 
of the United States, and the relative jurisdictions of the Federal and State 
courts iq criminal cases are clearly defined and set forth. 


According to a report of the Department of Justice, the number of 
criminal cases commenced in the Federal Courts in the year 1919 was 47,443. 
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JEREMIAH SMITH 


EREMIAH SMITH, second of that name, died at St. Andrews, 

New Brunswick, September 3, 1921, in the eighty-fifth year of 
his age. He was the last of that older generation of teachers who 
conducted the Harvard Law School in the deanships of Langdell 
and Ames, and shared the enthusiastic and affectionate admiration 
which their pupils gave to these remarkable men. His life, like 
theirs, was full, useful, happy; like theirs, too, his death was a 
peaceful, painless falling asleep. Faithful all: and all alike en- 
shrined in the hearts of thousands of men of law throughout the 
nation. 

Judge Smith came of forbears to whose vigor of mind and body 
the best blood of New Englander and Scot contributed. His 
father, born in 1759, was Revolutionary soldier, legislator, member 
of Congress, Judge of the United States Circuit Court, Chief Justice 
and Governor of New Hampshire. After surviving his first wife 
and their children he married, at the age of seventy-one, a second 
wife; and his son Jeremiah was born in 1837. The father died five 
years later. 

The son was educated at Phillips Exeter Academy and at Harvard, 
graduating with the degree of A.B. in 1856, and A.M. in 1859; 
after a year in the Harvard Law School he went to Dover, where 
he was admitted to the bar in 1861. In 1867, at the age of thirty 
he was appointed to the bench of the Supreme Court of New 
Hampshire. 
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This court was the principal trial court of the state, as well as 
the law court; and it sat for both purposes in every county of the 
state. 

The venerable and revered Chief Justice Perley was in his last 
year of service. The vigorous and painstaking Bellows, soon to be 
Perley’s successor, was one of the older members; and Doe, one of 
the greatest of our American judges, had recently taken his seat on 
the bench. The next vacancy was to be filled by the brilliant Foster. 
It was a strong court, and one in which Judge Smith, short as was 
his term of service, took a prominent part. The writing of opinions 
was not laborious,— in his seven years of service Judge Smith hardly 
finished his fourth score, — but the trial work was heavy and difficult. 
The confinement indoors, the bad air of the primitive court-rooms, 
perhaps the atmosphere of petty contention always so distasteful 
to him, sapped his strength and he was seriously threatened with 
tuberculosis. He resigned, and went for several years to Minnesota. 
In the bracing air of that state he was completely cured. 

While he was called upon to write few opinions during his service 
on the Supreme Court, several of these were distinguished. His 
best-known opinion is probably that in Eaton v. Boston, Concord & 
Montreal Railroad In this masterly essay on the nature of prop- 
erty, the force of an unconstitutional statute, and the meaning of a 
“taking” by eminent domain, Judge Smith established the law as 
it is generally held to-day upon an impregnable basis. Eastman 
v. Clark? is an important decision on the nature of partnership. 
Rich v. Errol*® denies the power of a selectman to bind the town 
by a promissory note. Northern Railroad v. Concord Railroad * is 
a scholarly investigation of the consequences of an equal division 
of the judges on appeal. State v. Franklin Falls Company® deals 
with the right to obstruct a fishway, and the possibility of barring 
it by adverse use. Palmer v. Concord ® is a nice question of libel 
and of causation arising upon the destruction of property by a mob. 
These and all his opinions are characteristic: learned without 


1 51 N. H. 504 (1872). 
2 53 N. H. 276 (1872). 
8 51 N. H. 350 (1871). 
4 so N. H. 166 (1870). 
5 49 N. H. 240 (1870). 
6 48 N. H. 211 (1868). 
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prolixity, full of common sense, but searching first for legal prin- 
ciples, lawyer-like, convincing, sane. 

Upon his return to New Hampshire after the re-establishment of 
his health, Judge Smith entered practice again at Dover, and at 
once became a leader of the bar of the state. His secure position 
and lofty character, his strong public spirit, joined with a mind 
excellently qualified to think through and present clearly the most 
intricate legal problems raised by modern industrial conditions, 
led to his useful employment in the difficult causes of the whole 
state. He seems always to have shown an interest in the recruiting 
of the legal profession. A lecture he delivered before the students 
of Harvard College on ‘‘The Law as a Profession” greatly impressed 
those who heard it. Soon after the delivery of this lecture, in 1890, 
he was appointed Story Professor of Law. 

The appointment of a man to teach law after thirty years of 
practical life is an experiment fraught with more danger now than 
when, two generations ago, teaching was neither an art nor a 
profession. Many men have tried it and failed, others have be- 
come tolerable teachers; a few have reached success in time by 
making experience their ladder. Judge Smith attained success 
almost from the first. His method differed from those of his col- 
leagues,—indeed they all differed from one another,—but he 
made his students think, and he so presented his subjects that they 
remembered the law he taught. In his first year his courses were 
Torts, Agency, and Corporations: a stiff dose for a new teacher who 
had not recently received instruction in the courses. One reason 
for the greater immediate success as teacher of law of one who has 
graduated within a few years is that he has recently been familiar 
with the methods of teaching, and very probably with the very 
subject-matter he is to teach and the book from which he teaches 
it. Judge Smith had no such help. There was indeed a case book 
in Torts, but it covered only half the subject-matter of the course. 
In Agency there was a list of cases which Professor Keener had 
been using in the course. Corporations was a new course altogether, 
and the few lectures on the subject which Professor Ames had been 
giving at the end of his course in Partnership can have been of little 
help. Judge Smith’s success as a teacher in his first year was the 
highest proof of his skillin teaching. He taught two other subjects 
later, — Persons, and the Interpretation of Statutes; but Torts 
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and Corporations continued to be his principal subjects, and in 
the domain of Torts he made investigations and wrote articles 
which distinctly advanced scientific knowledge of this important 
and very modern portion of the law. 

During his twenty years’ service as teacher in the Harvard Law 
School he won the respect, the admiration, and the affection of 
pupils and colleagues alike. It was his immediate adoption of the 
case method of teaching which Langdell regarded as the mark of 
its complete success; and the experience upon the bench and in 
active practice which he brought to the school was a welcome ele- 
“ment in the diversity of gifts within the faculty. Asa teacher he 
was clear and painstaking, pointing out difficulties rather than 
glossing them over. He was interested in his pupils; and those in 
particular who came from New Hampshire soon learned that he 
knew their families, and expected much of them. On reaching his 
seventieth year he expressed a wish to retire; but at the earnest 
request of his colleagues he remained two years longer, until he had 
completed twenty years on the faculty; he then retired, in 1910, 
full of honors, happy in the thought that the only thing his col- 
leagues and his pupils regretted about his membership in the faculty 
was his ending of it. 

After his retirement he continued his regular methods of work. 
Every working day he spent several hours in the Library, at a table 
in the stack; and there he wrote several of his most useful legal 
essays, and with reluctance—for he modestly doubted their value 
—he published them. Among these articles may be mentioned: 
“Legal Cause in Actions of Tort,” ’ a careful and suggestive article 
on a subject just coming into prominence; ‘‘Sequel to the Work- 
men’s Compensation Acts,” ® a thoughtful consideration of one of 
the fundamental principles in Torts; “‘Tort and Absolute Liabil- 
ity,” ° a further discussion of the fundamental requisites for liability; 
“Liability for Substantial Physical Damage to Land by Blasting,” !” 
a careful and critical examination of the theories on the subject. 

_ He accepted an honorary degree from Dartmouth “‘in his youth?’ 
as he apologetically explained; but he refused the degree of LL.D., 


7 25 Harv. L. REV. 103, 223, 303 (1917). 
8 27 Harv. L. REv. 235, 344 (1914). 

® 30 Harv L. REV. 241, 319, 409 (1977) 
10 33 Harv. L. REV. 542, 667 (1920° 
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which he might several times have had from Harvard, because he 
would not appear in person at Commencement to receive it. No 
one more avoided display. He probably never attended the Com- 
mencement exercises after robes were worn. He disliked also con- 
tentious argument. He never would defend his opinions after he 
had explained them. If a pupil attempted to question his views on 
a point of law, and cited the alleged opinion of a colleague as against 
his own, he invariably replied, “Mr. A. is undoubtedly right and 
I am wrong,” and said no more. So absolutely modest and gentle 
was he! 

Goodness, gentleness, purity, modesty—what blessed quality 
did he lack? And withal he was a thinker whose mind remained 
active and intensely modern to the last davy of his life, and a thorough 
scholar, whose work in the newer aspects of Torts commands the 
study of every worker in that field of the law. 

Of his qualities and his services to the law several of his associates 
and successors on the faculty have spoken. Dean Pound, successor 
in his professorship and his principal course, writes: “So open- 
minded a man of his years—or any years—is a rare phenomenon. 
Nor do I think we commonly appreciate the great influence he had 
on the law of Torts. His part of Ames & Smith shaped a great deal 
of current thinking.” Professor Williston has said:" “‘Distin- 
guished as was his career as practitioner, judge, teacher, scholar 
and writer, it is not in these aspects that his friends will first or - 
chiefly recall him, but as one of the best and kindliest men who ever 
trod the earth. He had a marvellous faculty for distinguishing 
and remembering persons. A class of students, however large, 
was never to him merely a collective unit. Each member was a 
distinct individual, and it was surprising how often he would iden- 
tify a student’s father or uncle or cousin as an old friend, or find 
some other thread with which to bring himself closer to the young 
man; and no trouble was too great if it would aid a student either 
in intellectual problems, or in personal difficulties. This affectionate 


interest in his students seemed no effort, but the spontaneous mani- 
festation of a kind and sympathetic nature. All who were ever his 


pupils can be called to testify that his interest in them was warmly 
appreciated. His younger colleagues still more deeply treasure the 


1 Boston Transcript, September 6, 1921. 
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memory of a companion whom this brief notice too inadequately 
portrays.” 

In a characterization in the manner of Chaucer, Professor 
Wambaugh wrote.” 


“Wide was his law, and wide his common sense— 
For learning could not make that sound head dense. 
Wide was his taste for men and eke for reading — 
Old heads and young, old books and new, all leading 
Unto the wisdom of the perfect man, 

And all him keeping young as he began, 

Till you ’gan wonder, all that you were able, 
How one so young could be so venerable. 
And, best of all, his charity was kind — 

In all the world no enemy could find.” 


Professor Frankfurter, one of his pupils, writes: ‘“‘No teacher 
could more persistently have taught loose-minded youth the great 
lesson of thinking things, not words. Judge Smith was neither 
deluded nor deterred in his thinking by phrases, however time- 
honored and authoritative. He compelled his students, sweetly 
but relentlessly, to cross-examine words like ‘malice,’ ‘coercion,’ 
‘rights,’ and other enemies of clear thought, until they pierced 
beneath the labels to the conflicting interests which they covered. 
This method was one manifestation of his deep devotion to the 
painful pursuit of truth, of his belief in unflagging loyalty to reason 
as the essential condition of ordered life. He was effective in 
conveying that lesson to his students because he lived, and not 
merely taught, a life of calm and unflagging devotion to the con- 
quest of truth. Never did he give deeper proof of this faith than 
during his last years. All about him men, whose training and 
position imposed the noblesse oblige of the disciplined mind, were 
carried away by post-war fears and hysteria. Judge Smith wanted 
to understand. He sought and read out-of-the-way reports and 
documents — the coal report of Mr. Justice Sankey, for instance — 
in order to come closer to the real issues, and to realize more vividly 
the human impulses back of the crude expression of them, in the 
tangled and vexed field of industrial relations. He who did so much, 
with insight and disinterestedly, to formulate the legal issues in 


2 In re J.S., 16 GREEN Bac, 803. 
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labor controversies, insisted to the last day of his life on knowing 
the facts; and, knowing, he brought the serene calm of his mind 
to bear upon the solution, with patience and with tolerance even 
for views which he did not share. To the end, in his ninth decade, 
he believed unflinchingly in the processes of a sympathetic, search- 
ing mind as the prerequisite of legal thought.” 

Professor Chafee writes: ‘‘Precise and thorough as he was in 
his definition of legal rights and duties, Judge Smith had little 
respect for the man who always insists on those legal rights, and 
will not do more than the law requires. It was his wont each year, 
after showing how few positive acts were demanded by the law, 
to recommend the students to read the last part of the twenty-fifth 
chapter of Matthew, and thus call to mind the obligations above 
and beyond law. 

“T knew Judge Smith only after his retirement, but he was con- 
stantly in the Law School Library, arriving early in all weathers, 
and working hard as if he wanted to learn the law all over again, 
Though he taught the students no longer, the faculty was privileged 
for many years in the opportunity of learning from him. It wasa 
pleasure to show him some new striking case in Torts, and see his 
eager interest and listen to his discriminating analysis. He had, 
moreover, a quality which I have never seen equalled in any one 
else: an intimate knowledge of biographical and historical facts 
which enabled him to furnish a background of reality for any 
important legal controversy in America during the last century. 
He drew not only on his wide reading in legal biography, but also 
on local tradition and the friendships of a long life. His power of 
stating the personal characteristics of judges and eminent lawyers 
was always delightful. 

“Judge Smith was no laudator temporis acti. Despite his knowl- 
edge of the past, he was never gloomy about the present. Perhaps 
his memories of the intolerance of the Civil War, which men later 
came to regret, enabled him to touch on present disputes with 
calmness and breadth of vision. He continually gave encourage- 
ment and valuable suggestions to younger men, engaged with the 
controversial issues of their day. His hopefulness made him seem 
a contemporary; but he combined with the modernity of his thought 
the experience and wisdom of age. As one leaves youth behind, 
the problem of growing old well acquires unexpected importance. 
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Judge Smith will always stand out as a man who had mastered 
that problem. As his years, so was his strength; and to the last 
each day brought him new pleasures and new work.” . 

It is delightful to see how to each of these associates the remark- 
able qualities of Judge Smith made its appeal. Few men have been 
able so to satisfy such varying qualities among their friends, or to 


keep the mind so young in interest, so old in experience. 
Joseph H. Beale. 


‘ 

Ph 2 


“A CONTEMPORARY STATE TRIAL” 


“A CONTEMPORARY STATE TRIAL—THE UNITED 
STATES VERSUS JACOB ABRAMS ET ALS.” 


N article with the above title, written by Professor Zechariah 
Chafee, Jr., was published in April, 1920 (33 Harvarp Law 
REvIEW 747). Thereafter two charges were made: (1) that the 
writer of this article misstated facts which he could not have 
misstated, honestly, if he had, in fact, taken the pains to consider 
the case as a whole; (2) that Dean Pound, Professors Frankfurter, 
Chafee, and Sayre, and Mr. Adams, the Librarian, had signed a 
petition for executive clemency in the case of Abrams which con- 
tained misleading statements of fact. The matter was referred by 
the Board of Overseers to the Committee to Visit the Law School. 
That Committee reported as follows: 


In the matter of the statement of Austen G. Fox, Esq., with respect 
to an article by Professor Zechariah Caafee, Jr., in the Harvard Law 
Review of April, 1920, entitled “A Contemporary State Trial.” 


REPORT OF THE COMMITTEE TO VISIT THE LAW SCHOOL 


To the Board of Overseers of Harvard College: 

At a meeting of the Board of Overseers, held on the gth day of May, 
1921, a statement signed by Austen G. Fox, Esq., and an accompanying 
letter signed by certain graduates of the Harvard Law School with 
respect to an article by Professor Zechariah Chafee, Jr., in the April, 
1920, number of the Harvard Law Review, and with respect to a peti- 
tion for pardon signed by Dean Pound, Professors Frankfurter, Chafee 
and Sayre, and Mr. Adams, the Librarian of the Law School, were referred 
to this committee to consider and report its conclusions to the Board of 
Overseers. 


This committee had a hearing on the issues raised by this statement, 
at the Harvard Club of Boston, on the 22nd day of May, 1921, at which 
were present the President of the University, Mr. Fox and several of the 
gentlemen who signed the letter of transmittal, Dean Pound, Professors 
Chafee, Frankfurter and Sayre, Librarian Adams and others. 
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The committee has carefully considered the issues involved and begs . 
to report as follows: 


1. The charge of impropriety in signing a petition for the pardon of 
Jacob Abrams was not sustained and was abandoned. 


2. The committee are unanimously of the opinion that Professor 
Chafee made no statements in his article which were consciously 
erroneous. 


A majority of the committee are of the opinion that he made no 
statements in his article that were culpably negligent and so far as any 
material statements of law or fact may have been erroneous, the errors, 
if any, were in matters of opinion only. 


A minority of the committee are of the opinion that the article con- 
tains erroneous statements of fact which should not have been made, 
and having been made, should have been corrected in the Harvard Law 
Review. 


The committee therefore recommend that no further action be taken 
by the Board of Overseers. 
Respectfully submitted, 
For the Committee. 
(Signed) Francis J. Swayze, 
Chairman. 


Professor Chafee desires to make the following corrections and 
statements with respect to the article. 

(1) The article stated (page 755) that it was the duty of the 

court to warn them (the jury) explicitly against the Russian 

- theory of guilt, and confine their attention to the Pro-German 

theory, and that ‘there is no trace of such a warning in the record.” 

For this second statement should be substituted: “The judge 
failed to give any adequate warning against this theory of guilt,— 
the jury certainly may have, and probably did, misunderstand the 
issue.” 

(2) Prober, one of the defendants, admitted that he was opposed 
to intervention in Russia. He was not shown to have had anything 
to do with the pamphlets. The article stated (page 761) that 
“the acquittal of the other prisoner, Prober, was directed by the 
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court.” For this statement should be substituted: “The jury 
acquitted Prober.” 

(3) The article stated (page 750) that this was Judge Clayton’s 
“first Espionage Act case.” The author relied on the Bulletins 
of the Department of Justice on the Interpretation of War Statutes, 
which contained no previous trial before Judge Clayton. The 
fact, however, is that Judge Clayton had tried previously two or 
three Espionage Act cases, which, so far as the author knows, have 
never been reported. 

(4) Strike out the statement on page 774 that “The wife of. 
one prisoner has been deported to Russia without even a chance for 
farewell.” 

(5) The article stated (page 750) that all the prisoners except 
one who died before trial were indicted. The fact is that this 
prisoner was indicted at the same time as the other prisoners, that 
his indictment was severed on motion of the prosecution, and that 
he died before completion of the trial. 

(6) For the last paragraph on page 761 of the article, substitute 
the following. New matter is bracketed. 

“Two features of the trial demand a passing notice. The method 
by which confessions were obtained from the defendants after 
arrest was not raised on appeal, since the overt acts were proved 
in other ways, but their testimony [if it can be believed] throws a 
significant light on the question, important to criminologists, of the 
treatment which political prisoners may expect in this country, 
especially if they be obscure aliens. [The deportation raids prove 
that abuses are possible, but such a conclusion cannot be reached 
in the Abrams case without a detailed investigation of the con- 
flicting evidence.| The army sergeants deny threats and force. 
[The assistant district attorney, who showed much consideration 
toward the prisoners, noticed no traces of violence on the morn- 
ing after the arrest, and is convinced that none was used.] [On 
the other hand,| (‘but’ in the original) the charges of brutality 
seem] (‘are’ in the original) disquietingly specific and sincere. 
The defendants and their counsel also insisted [though the influenza 
epidemic and the long interval since the arrest render it improbable,] 
(‘but not so convincingly’ in the original) that Schwartz’s fatal 
illness [was caused by] (‘resulted from’ in the original) the violence 
of one soldier, whom Judge Clayton relieved from the necessity 
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of telling whether or not he was called by his associates, ‘The 
Tiger.’ The court observed, ‘There is no evidence as to who killed 
Schwartz any more than there was any evidence as to who killed 
cock robin.’” 

In the second line of page 749, substitute “captured” for ‘‘en- 
trapped.”’ In fourth line from the bottom of page 773, substitute 
“young aliens” for youngsters.” 

(7) The article stated (page 774) that “The whole proceeding, 
from start to finish, has been a disgrace to our law.” The author 
remains of the opinion that (a) the conduct of the trial by Judge 
Clayton was very unfair to the prisoners, and (b) that the sen- 
tences recommended by the prosecuting officers and imposed 
by the court (details below) were much too severe. But the’author 
did not intend to charge, and does not charge, that the prosecuting 
officers tried the case in an unfair manner. 

(The court asked John M. Ryan, Assistant United States Attor- 
ney, for a suggestion as to sentences. He recommended leniency 
in the case of Rosansky, and maximum prison sentences for the 
other defendants. The sentences imposed were: Abrams, Lipman, 
and Lachowsky, twenty years in the penitentiary, with a fine of 
$1000 each; Mollie Steimer, fifteen years with a fine of $500; 
Rosansky, three years with a fine of $1000.) 

(8) The soundness of the author’s conclusions (page 773) that 
“the trial judge ignored the fundamental issues of fact” and “al- 
lowed the jury to convict them for their Russian sympathies and 
their anarchistic views” should be tested by an examination of the 
whole record, including the stenographer’s minutes, and these 
minutes should be added to the list of principal sources (footnote, 
page 747). These minutes are in the office of the United States 
Attorney in New York City. Criticism of the soundness of the 
author’s conclusions is mainly based upon certain passages in the 
stenographic minutes. The author remains of the opinion that 
the judge during the trial, by bringing out the fact that the defend- 
ants were anarchists and by examining them as to their anarchistic 
views, had created a prejudice against them which was not cured 
by his charge, and that taking the proceedings as a whole the jury 
certainly may have thought, and probably did think, that an intent 
to prevent intervention in Russia was a criminal intent under the 
indictments; but the author wishes to give in full the passages 
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from the stenographer’s minutes upon which his critics mainly 
rely. 
Toward the close of the main charge, the court said: 


“Tf you find that the defendants purposely and intentionally wrote, 
uttered, printed and published what they are charged to have written, 
uttered, printed and published, in a wilful attempt to bring the form of 
the government of the United States into contempt, scorn, contumely 
and disrepute, or to encourage resistance to the United States, or to 
urge and advocate the curtailment of the production of ordnance and 
ammunition necessary and essential to the prosecution of the war, with 
intent by such curtailment to cripple and hinder the United States in the 
prosecution of the war, this would constitute criminal intention, not- 
withstanding you may also find that the motives of the defendants were 
to serve a certain faction in Russia in so doing, and the defendants were 
not conscious of doing anything unlawful, because they did not know the 
law.” (pp. 237, 238, printed RecorD; p. 777, Sten. Min.) 


The court charged at request of defendants’ counsel: 


“No. 19.—The law does not punish earnest attempts to spread beliefs 
or ideas which may be entertained by an individual whatever may be his 
political creed or economic beliefs, unless by so doing he intends to 
commit a crime and violate some provision of our criminal law.” (pp. 
797-8, Sten. Min.) 


The first. of the requests to charge presented by defendants’ 
counsel was charged in the following words: 


“No. 1. Ido not have to remind you that every man has the right to 
have such economic, philosophic or religious opinions as seem to him 
best, whether they be socialistic, anarchistic or atheistic, and you 
should divorce yourselves from any prejudice you may have against 
any defendant by reason of proof of any such opinions on his part. 
(p. 780, Sten. Min.) 


The defendants’ counsel requested the following instruction. 
(p. 808, Sten. Min.): 


“That if from the fact that an army had been sent to Russia without a 
declaration of war, the jury should become of the belief that the defend- 
ants merely intended to protest against that intervention, they must find 
the defendants not guilty.” 


The court said: 
“T permitted you to read that to the jury, and I will say this to the 
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jury, that whatever may have been done by an army of intervention 
is not in this case, and I leave it to you . . . to say what the intention 
of the defendants was in the printing and distributing of the pamph- 
lets. . . . Did they intend to do those things that the indictment says 
they did? That is for you.” 


Immediately following this request appears the following in the 
stenographer’s minutes: 


“Mr. Weinberger: That if the jury should find that the defendants’ 
intentions were only to protest against intervention in Russia, they must 
find them not guilty. 

“The Court: I have told you over and over again, and I do not think 
it is serving a good purpose to repeat it — 

“Mr. Weinberger: I just wanted to make it clear. 

“The Court: I endeavored to make it clear, and I have left it to the 
jury and told them to take into consideration all the facts and cir- 
cumstances.” 


Zechariah Chafee, Jr. 
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“THE VALUATION OF PROPERTY IN THE EARLY 


COMMON LAW’ 


6 mee are probably ten thousand cases in the English and 

American law reports on the proper methods of valuing 
property for various judicial and administrative purposes. These 
decisions, however, are nearly all subsequent to the middle of the 
nineteenth century, and when we seek the origin of the present 
rules of valuation in the earlier law we are unexpectedly confronted 
with an almost total absence of authorities. So few, indeed, are 
the early precedents upon this subject which the writer has been 
able to discover, that he would shrink from publishing the results 
of his investigation if it were not for two considerations. In the 
first place any discussion of the great mass of valuation law which 
has accumulated during the past half century should, on general 
principles, be preceded or accompanied’ by a study of the earlier 
authorities, if there are any. A historical introduction is generally 
and properly considered necessary to the treatment, whether 
theoretical or practical, of any branch of law. And if it turns out, 
as to that particular: subject, that all the law on it is of modern 
origin, this very fact may be useful in the construction of statutes 
and contracts, and in the further development of this branch of 
jurisprudence. 


1 This article, like that on the Roman law which appeared in the January number | 


of this REvIEw (vol. 34, pp. 229-259), was originally prepared for possible use as a 
chapter in a general treatise on the law of valuation. The writer submits that the 
former article revealed the existence of an unexpected amount of ancient law, relating 
to rules, methods, and evidence in the valuation of property for legal purposes. The 
results of the present inquiry, however, are practically negative, and it may be doubted 
whether they are worth publishing in any form. The best excuse for doing so is the 
hope that the curiosity or industry of others may be stimulated to discover sources 
and authorities which the writer has overlooked. The inherent difficulties of the sub- 
ject matter, the mixture of languages, the exasperating abbreviations, the Gothic type, 
the bad print, and the absence of indexes should make the most industrious investi- 
gator of legal topics between Edward I and the time of Coke reluctant to assume that 
he has overlooked nothing of importance. 

The writer wishes to acknowledge his seh to Miss Bertha H. Putnam, 
assistant professor of history in Mount Holyoke College for her kindness in permitting 
him to inspect her copy of one of the Marrow manuscripts, and to Mr. C. H. Baesler, 
Harvard Law School 1919, for general assistance in the preparation of the article. 
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The absence in the Anglo-American common law, until a rela- 
tively recent date, of all discussion of the methods of valuing 
property is difficult to reconcile either with the fact that the de- 
cisions on value in cases of trespass, trover, contract, taxation and 
eminent domain are now accumulating at the rate of about five 
hundred per annum, or with the fact that judicial or administra- 
tive valuations for all these purposes have been common during 
several generations, and for some of these purposes during many 
centuries. 

Equally strange, in view of the frequency of contact in the 
formative period of the common law with the principles of the 
Roman law, is the total ignorance displayed by our professional 
ancestors of the rules and methods of valuation which obtained in 
that system of jurisprudence. While the effort of Bracton to 
romanize the English law was a failure, both as to theory and pro- 
cedure, Latin was nevertheless the language of our legal writers for 
about two centuries, and of our legal documents for six; references 
to and quotations from the Roman jurists are to be found in every 
period; and the development of some branches of our law has been 
considerably affected by the learning of the civilians, ancient or 
modern. Itis cause for astonishment, therefore, not only that no use 
was ever made in England of the carefully worked out principles of 
valuation to be found in the Roman law, but that the whole term- 
inology of the subject, as it appears in the Digest, was ignored.” 

The first treatise on English law, Glanville’s “Tractatus de 
legibus et consuetudinibus regni Angliae,” which dates from about 
the year 1187, contains a significant question. Where a thing 
loaned has been lost by the borrower Glanville says that he must 
pay its reasonable value. “Ad rationabile pretium mihi restituen- 
dum.” He adds, however, “‘sed sub qua vel cujus probatione prae- 
standum . . . in quantum id emendare debeat vel sub qua probatione 
vel cujus idem fit judicandum, quaero.”* It was nearly seven hun- 


? An amusing illustration of the failure of Bracton’s efforts to identify Roman pro- 
, cedure with English practice is furnished by the conversion in fol. 183 b of Britton — a 
book written only a generation later than Bracton’s DE Lecisus— of the actio familiae 
herciscundae (correctly described by Bracton, fol. 100 b and fol. 443 b, also by Fleta, 
bk. 5, ch. 9, § 2, as an action for the division of inheritances) into an action named after 
a lady of the Heriscunda family! See the notes to Nichols’ edition of Britton, 
vol. 2, p. 65. All the surviving manuscripts seem to contain the same error. 
§ GLANVILLE, bk. 10, ch. 13. 
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dred years before our courts began to give serious consideration 
to this and similar questions. Yet from the beginning valuations 
of real estate must have been necessary in proceedings of dower, 
in partitions for other purposes, in the determination of a valor 
maritagii, and in other cases; and the “subsides” of the middle 
ages involved the valuation for taxation of some kinds of personal 
property. Later on, as the action of trespass was developed, per- 
sonal property of all sorts had to be valued by the court or jury 
both in proceedings quare clausum fregit and in actions de bonis 
asportatis. So also in detinue and replevin. Then came actions 
of trover, which extended very much the field of valuation prac- 
tice. Property valuations, whether of lands or chattels, whether 
capital or annual, were also involved in writs of elegit, debt, waste, 
warranty, and in extents for various purposes. Yet throughout 
this long period of time we find little or no valuation law. Ques- 
tions of value seem to have been left to the decision of the court 
or jury in each case, with no thought that there was any need for 
uniformity of decision, that is for the elaboration of rules of law. 

Pollock and Maitland refer to a twelfth century grant in which 
the relief which'must be paid on the grantee’s death by his son is 
described as “‘tantum pecuniae quantum nobilis homo dare debet pro 
tali terra.” This may be an attempt to establish a standard of 
value; but, so far as we have discovered, it is confined to a single 
deed.* Bracton says that the annual value of an advowson is to 
be figured at what it is worth “‘singulis annis secundi cOmunem 
aestimationem;” * but no further explanation of this basis of valua- 
tion is given. In discussing the law applicable to the case men- 
tioned by Glanville, Bracton merely says, without comment or 
question, that the defendant vel ad ipsam restituendam tenetur vel 
ejus preciu® 

Nothing has been found in Fleta, Britton or the early statutes and 
Year Books which throws any light upon the basis or methods of 

4 History or EncuiisH LAw BErore THE TIME OF Epwarp I, 316. The authors 
of this learned work also refer (p. 291) to a good definition of annual value — “the 
best rent that can reasonably be gotten” — as sometimes used in grants in socage 
tenure. In neither case is the authority given. 

5 Dre Lecreus ET CONSUETUDINIBUS ANGLIAE, circa 1256, fol. 75 b. Compare this 
phrase with the “rule of common estimation” in our colonial tax system. See, for in- 


stance, the Massachusetts Tax Act of 1651. Cot. REc., 3, 287.* 
® De Legibus, fol. 99 b. 
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valuation, except that market value, meaning price current, called by 
Fleta forum bladi,’ and by Britton the foer coraunt de ble,® is defined 
in the statute of 31 Edward I (1304) entitled the “Parva Custuma”’ as 
“pretium pro quo ipsi mercatores aliis hujusmodi mercimonia vendere 
possint.” ‘This is a good definition of market value in the sense of 
current price, as we understand it.° 

The phrase secundum (or juxta) verum valorem is frequently found 
in the Latin texts, and ‘a verraye value” in the French ones of this 
period. Stat. 4 Edw. III, ch. 3 (1330), recites that corn, etc., 
taken for the King’s use, having been paid for “a meydru value 
qils ont value,” should thereafter be appraised and paid for “‘a la 
vroie value.” The phrase becomes in English the “verrey value,” ?° 
later “very value.””" The words themselves might be regarded as 
a translation into medieval Latin and French of the verum pretium 
of the Roman law, if it were not that this concept of value was a 
technical and highly artificial one,” of which there is no trace in 
English law. These phrases seem, from the context, to mean merely 
the real or actual value of the property. 

The acts for the regulation of the prerogative of purveyance 
contain definitions of current price and also what may, it is sub- 
mitted, be regarded as instances or anticipations of the law of 
eminent domain. The pretium regium of medieval continental 
Europe was fixed under the jus quod regi competit res mercales 
comparandi certo et definito pretio; and an earlier instance, from 
the Roman law itself, of the exercise of what afterwards came 
to be known as jus regium is furnished by the edict of a. D. 491.¥ 
Theearliest reference to the subject in England is found in Magna 
Carta, ch. 28 (1215), wherein it is provided that no corn shall be 


7 ComMENTARIUS JuRIS ANGLICANI, bk. 2, c. 11. 

8 Britton, fol. 75 b. 

® See also “Je sort et pris due pays” in Stat. 15 Epw. III, ch. 5 and 6, and the defi- 
nition in 36 Edw. III, ch. 32 referred to below. 

10 Oxrorp Dicr., A. D. 1338. 

1 See Bond ». Tricket, Cro. Eliz. 853, case 12, and Noy, 38 (1602), where the annual 
value of an ecclesiastical benefice is held] to be its “very” or present full value, not the 
value put upon it in the official valuation of some earlier period. And see Sharpe v. 
French, Lutw. 1301 (1684) where the value according to the King’s Books is con- 
trasted with the realis valor, or modo clari annui valor, of the time of trial. See also 
Ashby ». Power, 3 Gwillim’s Tithe Cases, 1238 (1781). 

1 See 34 Harv. L. REv., 231, 241-244. 

% See Ducange’s Glossarium, and 34 Harv. L. REv. 240, 254. 
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taken by any constable, etc. nisi reddat denarios, that is without 
compensation; but the basis of payment is not specified. The act 
of 4 Edw. III (1330), fixing the price at the “vroie value” has 
already been referred to; and stat. 36 Edw. III, ch. 2 (1362) pro- 
vides specifically that payment shall be made at “le pris pr quel 
autiels vitailles sont venduz cOement en marchees environ.” 

In Filow’s case ® there is a long discussion as to what makes a 
deer, dog or other animal the subject of private property so that 
its owner may maintain trespass for the loss of it, and several of 
the judges evidently thought that when an animal was private 
property its utility for its owner’s mere pleasure was a proper 
element of value. This is in accord with modern law.” 

The foregoing precedents are the meager results of much read- 
ing; and they amount to little or nothing as explanations of the 
legal methods for valuing property which obtained in medieval 
England. 

In the fifteenth and sixteenth centuries discussions over ques- 
tions of value seem to have been confined to the matter of language 
considered below. A study of the Year Books of this period fails to 
reveal any valuation law; and the same statement holds good of 


' M4 Tn the recent case of Attorney General v. DeKeyser’s Hotel, [1920] A. C. 508 
which involved the right of the Crown in time of war to take over a hotel for use in 
connection with the national defense, the lower court decided in 34 T. L. R. 329 (1918) 
that no compensation except that offered by the government was due the owner. The 
case was appealed, and pending its decision it was agreed that an exhaustive search 
should be made of the ancient records and other precedents bearing on the question. 
The result of this search was negative; but from the fact that no case was found in which 
property had been taken under the royal prerogative but not paid for, the Court of Ap- 
peals in [1919] 2 Ch. 197 reversed the decision of the lower court; and in [1920] A. C. 


-508 this decision of the Court of Appeals was affirmed by the House of Lords. The 


writer of the present article cannot refrain from calling attention to the inconclusiveness 
of this investigation, with all the money of the government behind it, into medieval 
English law on the subject of value. It also seems to him that some of the precedents 
which are cited in this article as showing that when the prerogative of purveyance was 
exercised the goods were to be paid for at their market value, were not discovered in 
the investigation in the De Keyser case; and it certainly is the fact that the various 
judges who rendered opinions in this case seem to be entirely ignorant of the general 
practice in such matters which obtained throughout medieval Europe, and also of 
the learned opinions which are to be found in a half a dozen American state court de- 
cisions on the right of the property owner to compensation when his property is taken 
for a public use, notwithstanding the absence of any provision in the state consti- 
tution to that effect. ' - 

% Y. B. 12 H. 8, p. 3 (1520). 

18 See the discussion of luxury values in the Roman law, 34 Harv. L. REv. 251. 
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the ‘‘abridgements”’ and other law books from Fortescue, Statham, 
and Littleton to Coke. 

During the sixteenth and seventeenth centuries, an active con- 
troversy prevailed over the question whether pretium or valentia 
was the proper word to use for the value of the property in a 
writ of trespass or an indictment for larceny. As the contro- 
versy over this question of pleading seemed to open up an ob- 
vious field for the discussion of kinds or definitions of value, the 
precedents and cases bearing on the subject have been carefully 
studied. 

Before taking up this question it will be necessary to give a 
short account of the words and phrases used in the Latin, French, 
and English sources of the common law to indicate the value of 
property.” The word pretium, which was the ordinary Latin 
word for value, as well as for price, both in common speech and in 
the Roman law, is found in Glanville, Bracton, Fleta and the early 
statutes, in both senses; but before the time of these writings other 
words had been invented by medieval writers to fill the gap in the 
Latin language caused by the absence of any word used exclusively 
for value as distinguished from price. A great number of words 
were coined during the Middle Ages, mostly out of the verb valere, 
and used as nouns to indicate value in the broader sense. Du- 
cange’s Glossarium (1681) gives valens, valentia (1080), valetudo 
(1175), valor, valorium (1092),!8 and many others. The only words 


17 Down to the time of Edward I statutes, charters and legal writings of every 
kind, including the treatises of Glanville, Bracton, and Fleta are in Latin; and this 
language continued to be used in deeds and miscellaneous documents for several cen- 
turies, and in writs and other judicial papers until the eighteenth century. French 
was generally substituted for Latin in the acts of Parliament in the time of Edward I, 
and “Britton” was written in that language, circa 1290. It is also the language of the 
Year Books. This was poorly spelled thirteenth-century French, but still French. 
About the time of the accession of Henry VII, English came into use for the statutes; 
but the legal authors of the period, including Littleton, Statham, Fitzherbert, Brooke 
and others down to the time of Coke, used in their writings and “abridgements” a 
jargon of French, Latin, and English, which continued to be the favorite language of 
the reports until towards the close of the seventeenth century. 

18 All these post-classic substitutes for the pretium, aestimatio or uiilitas (as to when 
these words meant value and when something else, see 34 Harv. L. REv. 241-247) of 
the Roman law, probably originated in popular usage in the Middle Ages, and were 
then taken up by the law writers. One of these substitutes, valor, is said by an early 
lexicographer to have been used by Pliny the Elder in the sense of value; but no one 
has been able to find the passage. The dictionary writer probably confused the prac- 
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in this list which came into common use in England were valor and 
valentia, which appear in legal writings as early as the twelfth 
century and continued to be employed (for writs and indictments) 
down to the eighteenth century. Glanville, as already noted, 
used the word pretium as the equivalent of value in the phrase 
“vationabile pretium,” the reasonable price or value of an article 
which the borrower has lost and must account for. He also uses 
valentia when describing a writ to recover land from which the 
plaintiff's ancestor had taken profits or produce ad valentiam so 
many shillings.'? Bracton uses pretium in the sense of price ?° and 
also for value generally; that is, he employs the word in both of 
its Roman-law meanings. He also makes frequent use of valor 
and valentia. The same indifferent use of the three words is found 
in the writs collected and published under the title of Bracton’s 
Note Book; but valor and valentia are more common than pret- 
ium. The same statement may be made as to Fleta. Both valor 
and valentia are found in the acts of Parliament when these were 
written in Latin; also in the Court Rolls, the Parliamentary Rolls, 
the Assize Rolls, and in charters and other legal documents of the 
early period. 

After the substitution, tempore Edward I, of French for Latin 
in the acts of Parliament, the word uniformly used in these docu- 
ments is the old-French “‘value,”’ long since obsolete in the lan- 
guage of its origin. This is also the word used in the Year Books, 
by Britton, and by all the later law writers who composed their 
works in Anglo-Latin-French. Once in awhile we meet with varia- 


tice of his own day with an unverified recollection of a passage in Pliny. See a similar 
mistake by the English poet Marlowe noted below p. 22. 

Professor Leo Wiener of Harvard has been kind enough to assist the writer in 
tracing back the use of valor and valentia, with the result that the former word is 
found in the Laws of Canute, 1027-1034 (Liebermann’s Gesetze der Angelsachsen, 2, 
p. 327), and in the book on Norman custom law known as “Summa de legibus Nor- 
mannie in curia laicali” (ed. E. Tardif, 2 pp. 233, 326), which is supposed to have been 
written at least as early as the first part of the 12th century; and that the words ad 
valenciam appear in the Anglo-Norman “Leis Willelme,” the Latin translation of 
which dates from about 1200 (Liebermann, of. cit. 493, 505, 517, 519), and in the 
“‘Leges Henrici,” 1114-1118, the Latin texts of which also go back to the year 1200 
(Liebermann, op. cit. 575). 

1” Bk. 2, ch. 3. 2 De Lec., fol. 61 b; 208 b; 39 b. 

1 Jb., fol. 99 a ad fin; 102b; 146a. The word is mistranslated in the Travers 
Twiss edition as “price;”” what Bracton evidently meant was “value.” 

% Edited by F. W. Maitland, 1887. 
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tions such as “‘vaillance,” also with “montance” and “pris;” but 
the word generally used was “value,” treated indifferently as 
either masculine or feminine. 

The English “value” is of course the old-French word, and ap- 
pears in general literature as early as 1303.% It is the only word 
used in the Acts of Parliament after these began to be published in 
English about the year 1485; but valentia continued to be employed 
in writs and other legal documents for two hundred years more. 
Valor also was in use for the writ de valore maritagii, for proceed- 
ings in dower, and for other purposes; and the legal authors of the 
fifteenth, sixteenth, and seventeenth centuries when writing in 
Latin, or interlarding their French or English with Latin phrases, 
continued to use valor for the value generally of property, either 
capital or annual. Valor is also found in Scotch law until late in 
the eighteenth century. The word also was used in the sense of 
appraisal or valuation; as in Domesday and in the lists of the an- 
nual value of benefices made for the Popes in the Middle Ages 
and later for the Crown. See those of Innocent IV (1253) and 
Nicholas IV (1288), the Nova Taxatio of 1318, and the Valor 
Ecclesiastus, Liber Regis, or Liber Valorum, compiled under Stat. 
26 H. 8, ch. 3 and subsequent laws. 

Both valor and valentia were in common use in the sixteenth 
century; and the former is to be found in a passage in Marlowe’s 
Doctor Faustus, written about 1590. The learned doctor is repre- 
sented as quoting “‘Justinian”’ to this effect: 

Physic, farewell. Where is Justinian? 
Si una eademque res legatur 

Duobus, alter rem, alter valorem rei, 
A pretty case of paltry legacies.* 

Valentia is now quite obsolete; but valor has survived in the phrase 
ad valorem, still used in customs’ acts and occasionally in other 
connections. It may be remarked that not only are these words of 
post-classic origin, but the grammar is not classic Latin. Valentiae 

3 In Robert of Brunnes’ “Handlyng Synne,” line 5966. See other instances in the 
Oxford Dictionary. The word was sometimes spelled “valour” or “valure.” 

* See Kames’ PRINCIPLES OF Equity, ed. of 1825, 358, 462. 

5 The reference is perhaps to Dic., lib. 30, § 33, which, it may be said, incidentally, 


does not state the law according to Marlowe, and in which the word used for value is 


not valor but pretium. Neither here nor anywhere in the Corpus Juris is the word 
valor to be found. 
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or valoris, the genetivus pretit of the grammarians, should have been 
used; and valoris was sometimes used by early English writers. 

Coming now to the controversy over the use of pretium or 
valentia in a writ of trespass, we find that valentia, generally spelled 
valencia, seems to have been used from the beginning in the ad 
damnum clause; the usual conclusion of the writ being that the 
plaintiff says that by reason of etc. he. deterioratus est et damnum 
habet ad valentiam so many pounds or shillings. Where the suit was 
for the destruction or abstraction of personal property it was con- 
sidered necessary to allege in the body of the writ that the prop- 
erty had a certain value; and it was on this point that the dispute 
arose. Originally pretium and valentia seem to have been used 
indifferently in this clause in a writ of trespass; as also in other 
writs, such as those involving a valuation of property in proceed- 
ings of dower, partition, wardship and the like. Some diversity 
of practice, however, arose during the fifteenth century with respect 
to the use of pretiwm and valentia in the descriptive clause in a writ 
of trespass, and in the next century it was contended by some 
lawyers that an erroneous selection between these words was 
cause for the abatement of the writ. It was also claimed that the 
same rule applied to a presentment or indictment for larceny or 
trespass. The controversy seems to have been started by Thomas 
Marrow, or Marow, a sergeant at law who delivered a course of 
lectures at the Inner Temple in the year 1503 on the duties of 
Justices of the Peace.” Marrow’s views were the basis of the dis- 
cussion of the subject by Fleetwood; Lambard and other sixteenth- 
century writers; and the question figures in the law reports as early 
as the middle of the sixteenth century. It was not settled till the 
case of Usher v. Bushell, decided in 1661.?" 

According to Marrow, in a presentment for trespass or the 
asportation of or damage to personal property, it was necessary of 
some things to say precii so much, and of other things ad valenciam 
so much, and the use of the wrong phrase made the indictment 
bad in law. He mentions about twelve cases in which precit must 


26 Marrow died in 1505 and the lectures have never been printed; but several 
manuscripts, consisting apparently of notes taken down by students in the law- 
French of the period, have survived. One of them is being edited for the “Oxford 
Studies in Social and Legal History,” by Miss Bertha H. Putnam, associate professor 
of history at Mount Holyoke College. 

7 Infra, p. 25. 


4 
q 
q 
i 
\ 
= 
| 


24 


HARVARD LAW REVIEW 


be used, about a half dozen in which ad valenciam is the proper 
phrase, and an équal number in which neither phrase should be 
used. One distinction is between living animals and inanimate 
property; another between a definite number of units and an in- 
definite quantity; another between a single article and several; 
another between foreign coins which are current in England and 
those which are not; and so on. The two dozen distinctions can- 
not be justified by any consistent theory which the writer has been 
able to formulate. They seem to be arbitrary and fanciful, and 
they were evidently so regarded by Marrow’s contemporaries and 
successors. Fitzherbert in his Natura Brevium (1534) denies that 
the distinction between pretium and valentia for use in a writ of 
trespass is valid.2® Lambard in his Eirenarcha or Treatise on the 
Office of Justice of the Peace, (1579-1582) says that “the value (or 
price) of the thing is commonly to be declared; in felony, to make 
it appear (distinct) from petit Larcinie: and in Trespasse, to ag- 
gravate the fault and fine;”’ quotes extensively from Marrow; and 
appears to think that authority for the latter’s views can be found 
in the Year Books and the Register of Writs. He concludes, how- 
ever, with the following statement: 

“Sundry other dainty and nice differences doth M. Marrow make, 
where a man shal say praetii, and where ad valentiam, binding the En- 
ditement to that rule which the Register taketh for original Writs of 
Trespasse: But for as much as Nele (9. E. 4. 26) sayeth, that Endite- 
ments bee not tied to that forme, and because ‘that rule of the 
Register is not verye constantly observed in Trespasse itselfe (as a 
thing not materiall, in the opinion of Ma. Fitzh. in his Nat. Br. fol. 88), 
I thoughte it best to make choyce of these (that I have) for publique 
use, and to leave the rest for private learning.” * 


West’s Symboleography (1590) *° quotes, without acknowledg- 
ment, some of the distinctions asserted by Marrow and discredited 
by Lambard. 

Cowel’s “Interpreter”’ (1607) under ‘‘Value”’ says that “‘ Valencia, 
valor is a known word, yet West nicely distinguishes between 
value and price,” and then quotes from the Symboleography without 
further comment. 


*8 Fol. 88M — “Et per ceo appiert, sil soit viue chose ou mort chose, de q laction soit 
port, il nest material sil dit precii &c. vel ad valentiam &c.” See also supra, note 26. 
29 Ed. 1582, pp. 395, 396. % Part 2, § 70; ed. of 1627, fol. 95 b. 
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In the case of Mounteagle v. Worcester,*' decided by the court of 
Common Pleas in 1555, the question was raised whether in trover 
for a chain it was proper to allege in the writ precii 100 marks. It 
was suggested that ad valorem should have been used because the 
chain was a “mort chattel,’ and reference was made to the Register 
of Writs and the practice in trespass; but (as nearly as can be made 
out from the report in Dyer) the point was not regarded with 
favor, and the final decision appears to have been that the writ was 
good. Wood v. Smith® (1606) was trover for the conversion of 
various articles, and the court refers to the difference between 
price and value. Southern v. How™ (K. B. 1618) was an action 
on the case for fraud in the sale of jewels, and Doddridge, J., refers 
to the “difference between pretii and valoris.” In Dell v. Brown * 
(1649) we have a case of trespass in which the distinction between 
pretit and ad valentiam was said by Rolle, C. J., tobe sound. Finally, 
in Usher v. Bushell ® (1651), a case of trespass, the Court of Kings 
Bench swept these ‘“‘dainty and nice differences’”’ away by hold- 
ing that either pretii or ad valorem could be used. Hale in his 
History of Crown Pleas *’ (written before 1676) and Hawkins in 
his Pleas of the Crown ** (1716), both agree that the distinction 
was never sound as applied to either writs or indictments. 

So far as the precedents go, the writer has been unable to dis- 
cover any sure judicial basis for the distinction between price and 
value which seems to have troubled the lawyers and judges from 
1500 to 1650. The words “value” and “price” appear to have 
been used interchangeably in acts of Parliament; *® the cases cited 
from the Year Books are inconclusive; Statham’s Abridgement 
(circa 1470) contains ninety-five cases under “Trans” (= trans- 
gressio or trespass), but nothing to indicate any legal difference 
between price and value in writs of trespass; the case in Dyer is 


* Dyer, fol. 121; Benl. & Dal., p. 41, pl. 73 (1555). 
_ ® Counsel for plaintiff might have cited the appeal of robbery set out in Bracton, 
fol. 146, in which a gold chain and a robe are alleged to be talis precii. See infra p. 26. 

3% Cro. Jac. 129 (1606). 

% Cro. Jac. 468 (1618). 

% Style, 174, 182 (1649). % Sid. 39 (1651). 

7 First Am. ed., vol. 2, p. 183. 

% Bk. 2, ch. 25, 8th ed., vol. 2, p. 322. 

%9 See, for instance, “le pris et valure” of wool in the subsidy or tax act of 31 HEN. 
VI, ch. 8. , 
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against the distinction; the actual practice in drawing writs, as 
disclosed in the “Registrum Brevium,” was not uniform; the high 
authority of Fitzherbert is that it was immaterial whether one used 
precit or ad valentiam; and the final decision of the courts was to 
the same effect. Other evidence in support of this conclusion is 
to be found in the Coroners’ Rolls“ where precii is frequently 
associated with single inanimate objects; the writ of admeasure- 
ment of dower in Bracton’s Note Book“ in which a building is 
described as precit so much; the use by Bracton ® already referred 
to of precii in connection with a gold ring and a robe; the use by 
Fitzherbert “ of a sword, 'a necklace, etc., as precii or valoris so 
much; the description of a ship precii so much in the Registrum 
Brevium, 95 a, 102 b. 

For a modern case see State v. Sparks,“ where an indictment for 
the larceny of property with a “‘price”’ of $100, was held good under 
a statute which said property of the “value” of $100. 

The present writer concludes that the difficulty arose largely in 
the technical mind of Thomas Marrow, and, as by itself it has no 
bearing on the basis or methods of valuation, it would not have 
been thought worth discussing, except for the apparent attempt 
in one of the cases, Southern v. How,” and also by Lilly in his 
Abridgement “ (1719), to spell some principles or definitions in 
the substantive law of valuation out of the assumed distinction 
between price and value. Southern v. How is very badly reported; *’ 
but it is apparently the case referred to by Lilly, and that author 
evidently thought that the court meant to draw certain legal dis- 
tinctions between value generally aud market value. The present 
writer is unable to make any sense out of either case or comment. 

The almost complete absence of valuation law in England is 
largely to be accounted for by the treatment of all questions of 
value as matters of fact respecting which the decision of the trial 
court and jury was final. The leading case on this point would 


Sex. Soc. Setect Coroners’ ROLLs, pp. 22, 92, 100. 

4 No. 632, vol. 2, p. 482. 

Dr Lec., fol. 146. 

# Justice of the Peace, 245b-246b. 

30 W. Va. ror, 3 S. E. 40 (1887). 

* Cro. Jac. 468. 

# Vol. 2, pp. 628-629. 

4" The report in 2 Roll. Rep. 26 is even more meager than that in Cro. Jac. 468. 
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seem to be Hixt v. Goats “ (1615), in which the Court of Kings 
Bench sustained a verdict of £400 in a suit by the vendee in a 
contract of sale for a deficit in the number of acres to be conveyed, 
which deficit, figured at the contract price, £11 per acre, amounted 
to £700. Coke, C. J., says (as translated by Dean Pound in his 
“ Readings”): 

“Tt seems to be good enough, for there may be divers reasons why 
in equity they ought not to give so much damage as this amount, for 
it seems here that the jurors are chancellors, and it seems such verdict 
is good in an action on the case because only damages are to be recovered.” 


Another case cited in Dean Pound’s “Readings” is Ravencroft v. 
Eyles * (1766), an action against a sheriff for damages caused by 
permitting a debtor to escape. A verdict for the plaintiff was . 
sustained; the court, per Wilmot, C. J., saying: °° 

“The quantum of the damages is nothing to the purpose, for if the jury 
had power in this case to give damages, we must now take it that they 
have done right; and I am of the opinion that the jury were not con- 
fined to give the exact damages in the final judgment, but had a power 
and discretion to assess what damages they thought proper, for this 
being an action upon the case, the damages were totally uncertain and 
at large.” 


These authorities certainly go far towards explaining the lack of 
valuation law in damage cases; *' but they do not, in terms, account 
for the same absence of rules of valuation and evidence in parti- 
tions and other real actions or in detinue, replevin, tax cases, and 
other early common-law proceedings which involved the valuation 
of property. It may, of course, be that the rule laid down in Hixt 
v. Goats was understood to apply to all judicial valuations, and 
that, as intimated at the beginning of this article, no necessity for 
uniformity of decision, that is for the elaboration of rules of law, 
in cases of property valuation was perceived until an astonishingly 
late period in the development of our law. The writer cannot, 
however, avoid the suspicion that somewhere in the morass of 
medieval and post-medieval Anglo-French reports and legal docu- 


Rolle, 257 (1615). 

49 2 Wilson, 294 (1766). 

5 Page 295. 

5t According to Professor Pound’s views the damages in actions of tort were at 
large, at least until the end of the eighteenth century. 
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ments some one more industrious or fortunate than he has 
been may discover some real law on the subject which he has 
overlooked. 

The eighteenth century was almost as unproductive of valuation 
law as any of its predecessors. The only decisions on the subject 
which the writer has found are those relating to the legal deter- 
mination of the annual value of property for purposes of taxation. 

The original Poor Relief Act,*? which merely authorized the 
overseers to raise “by taxation . . . competent sums” for the 
relief of the poor, without stating any principle or method of 
assessment, was construed from the beginning as contemplating a 
tax on the net annual value of the land to the occupier. The “land 
tax”’ of 1692,% provided for a tax on the “true yearly value” or 
* the “full yearly value” of property, but laid down no basis of 
assessment, and it became the custom to adopt the net poor-rate 
valuations. 

Under these statutes certain legal rules of valuation were worked 
out in the eighteenth century and the early part of the nineteenth; 
the most important of which were the rule that the object to be 
sought is the fair annual value of the property as it stands con- 
sidered as unencumbered or unaffected (except by way of evi- 
dence) by outstanding leases, and irrespective of the fact that an 
actual lease may carry a rent greater or less, as the case may be, 
than the fair rental value of the property; and the rule that 
annual value means the net income to be fairly expected from 
year to year, not the possibly greater or smaller income of the 
yéar for which the tax is levied.» These rules are still good law 
for application to the determination of annual value, either as a 
finality in itself, or as evidence of capital value. 

_ These cases on taxation showed the necessity for rules of law 
for the guidance of courts and juries in the valuation of property, 
and by the middle of the.nineteenth century it was well settled in 
England that there are certain definite rules or methods of valuation, 
which must be adhered to by trial courts and juries. This prin- 


8 Stat. 43 Exiz. ch. 2. 
53 Established by Stat. 4 W. & M., ch. 1. 
4 King v. Skingle, 7 T. R. 549 (1798); King v. Bedworth, 8 East, 387 (1807). 
8 Atkins v. Davis, Cald. 317 (1783); King ». Hull Dock Co., 5 M. & S. 394 (1816); 
King v. Agar, 14 East, 256 (1811). 
See Alder v. Keighley, 15 M. & W. 117, 120 (1846); Hadley v. Baxendale, 9 Ex. 
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ciple had been recognized by the courts of this country half a 
century earlier.*” 

From this time on, the valuation of property has occupied a 
constantly increasing share of judicial attention, until at the 
present time there is hardly any branch of law which is not con- 
cerned more or less with property values. The result is an enor- 
mous and rapidly increasing number of valuation cases, and a vast 
amount of discussion about the definitions, methods, and rules of 
law which are to be observed in the valuation of property. 

Nathan Matthews. 


Boston, MASSACHUSETTS. 


341, 354 (1854). For a recent English opinion to the contrary see BROWNE AND 
ALLAN, LAw oF COMPENSATION, 2 ed. p. 543, where the authors, writing of the Lands 
Clauses Acts, say: “Strictly the law has nothing to do with the way in which an 
arbitrator arrives at the amount. Its function is to define the subject to be assessed.” 
This is not a correct statement of the law of eminent domain as administered in Eng- 
land ever since the enactment of the original Lands Clauses Act in 1845; but it 
illustrates what is still a tendency of the courts. 

57 Walker v. Smith, 1 Wash. C. C. (U. S.) 152, 154 (1804). On this development 
of the Jaw of damages see SepGwick, §§ 19, 31, and the long list of authorities in 17 
C. J., pp. 1061, 1067. 
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THE LEGAL LEGISLATIVE AND ECONOMIC 
BATTLE OVER RAILROAD RATES 


F° nearly fifty years railroad rates have been a prolific source 
of trouble in the courts, in the state legislatures and in the 
workings of economic forces. Apparently we have reached a point 
where the legal battle is nearly over. The problem has shifted to 
Congress, where economic forces, pressing on the farmers, manu- 
facturers and shippers generally are forcing some kind of change. 

The legal battle, long drawn out, is now closing for lack of argu- 
ment. The opening of this trouble was a reduction of rates by the 
different states and not by Congress. Since then there has been a 
bewildering maze of litigation. When the panic of 1873 burst the 
bubble of inflated values and credit, due to the Civil War and 
European financing of American railroads, prices declined rapidly, 
and wheat, corn, hogs and cattle in the Mississippi Valley netted 
little to the farmer after paying freight rates, and so the western 
legislatures enacted “Granger Laws” reducing railroad rates. In 
1876 the Supreme Court sustained those reductions.! 

Ten years later, in 1886, in the Wabash case, the state power 
to reduce rates was cut down by a decision of the Supreme Court 
that a state has no control over rates beyond the borders of the 
state; in other words, that a state may reduce intrastate rates, 
but.not interstate rates.” 

Meantime the decisions in the Granger Cases did not go un- 
challenged. While the original American Constitution of 1787 
did not contain the words “law of the land” from Magna Charta 
of 1215, nor the words “due process of law” from enactments in. 
the next century in the reign of Edward III, yet the Fifth Amend- 
ment of 1791 to the American Constitution remedied this omission 

1 Munn ». Illinois, 94 U.S. 113 (1876); Chicago, B. & Q. R. R. v. Iowa, 94 U.S. 155 
(1876); Peik v. Chicago, etc. Ry., 94 U.S. 164 (1876); Chicago, M. & St. Paul R. R. ». 
Ackley, 94 U.S. 179 (1876); Winona, etc. R. R. v. Blake, 94 U.S. 180 (1876); Stone ». 
Wisconsin, 94 U.S. 181 (1876). Munnz. Illinois involved grain elevator charges under 
an Illinois statute of 1871, but the other cases involved railroad rates under statutes 
enacted in 1874. The Winona decision referred to above probably involved the Minne- 


sota Law of March 6, 1874 (Minn. Gen. L. 1874, ch. 26). 
2 Wabash, etc. Ry. Co. ». Illinois, 118 U. S. 557 (1886). 
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and provided that no person shall “be deprived of . . . property, 
without due process of law.”” That Amendment applied, however, 
only to the federal government, and it was not until 1868 that it 
was applied to the states by the Fourteenth Amendment. At 
first the Supreme Court was not inclined to hold that this Amend- 
ment had any application to a state statute reducing rates. In 
the Granger Cases in 1876, mentioned above, the court declined 
to make that application. The bar, however, continued to insist 
that the Amendment did give to the courts the power to set aside 
a confiscatory rate imposed by state statute or commission. 
Finally, in 1886, (the same year as the Wabash decision mentioned 
above) the court intimated that a confiscatory rate might be 
unconstitutional.2 Four years after that, in 1890 the court set 
aside a reduction of rates by a state commission as a violation of 
the Fourteenth Amendment.’ 

Immediately the question arose —how can a railroad prove 
that the reduced rate is confiscatory; what elements make up the 
value of the railroad; what is a fair income on that value; in short, 
what is “‘a reasonable rate”’ in a case of alleged confiscation? On 
that last short question there have been hundreds of lawsuits 
waged; thousands of lawyers engaged; millions of money ex- 
pended. The Supreme Court has studiously refrained from fore- 
closing itself by a definite answer to this question, just as all courts 
refrain from defining fraud, lest the definition be not broad enough. 
The Supreme Court names many elements that help determine 
what is a reasonable rate, but clearly says there may be others.5 


* Stone v. Farmers L. & T. Co., 116 U. S. 307, 331 (1886). 

‘ Chicago, M. & St. P. Ry. Co. ». Minnesota, 134 U. S. 418 (1890). This case, as 
correctly stated in the dissenting opinion, practically overruled Munn ». Illinois, 
and it established as a fixed principle of American jurisprudence that the courts might 
inquire into the reasonableness of legislative reductions of railroad rates. The state 
commission had ordered a reduction of rates, and the railroad company refused to 
obey, and the commission applied to the court for a mandamus. The Supreme Court 
of Minnesota sustained the commission, but the Supreme Court of the United States 
reversed that decision. The court held that the railroad should be given an oppor- 
tunity to show that the reduced rate was unreasonable. 

5 Smyth v. Ames, 169 U.S. 466 (1898), where the court held (p. 540) that the “kind 
and amount of business and the cost thereof are factors which determine largely the 
question of rates.” The court held that the payment of dividends and interest is 
subject to the rule that the fair value of the property and the fair value of the services 
rendered were to be considered, and also the right of the public to be exempt from un- 
reasonable exactions, especially where the bonds may exceed the fair value or the 


RE: 
q 
q 
q 
q 
q 
4 
q 
> 


32 HARVARD LAW REVIEW 


And, in fact, there is one other that has lately come to the front 
and now dominates the whole railroad situation. It is that the 


capitalization may be largely fictitious. The court said (p. 546) that the amount of 
compensation to which the railroad is entitled ‘and what are the necessary elements 
in such an inquiry, will always be an embarrassing question,” but that the alleged 
basis of all such calculations “must be the fair value of the property being used by 
it for the convenience of the public. And in order to ascertain that value, the original 
cost of construction, the amount expended in permanent improvements, the amount 
and market value of its bonds and stock, the present as compared with the original 
cost of construction, the probable earning capacity of the property under particular 
rates prescribed by statute, and the sum required to meet operating expenses, are all 
matters for consideration, and are to be given such weight as may be just and right 
in each case. We do not say that there may not be other matters to be regarded in 
estimating the value of the property. What the company is entitled to ask is a fair 
return upon the value of that which it employs for the public convenience. On the 
other hand, what the public is entitled to demand is that no more be exacted from it 
for the use of a public highway than the services rendered by it are reasonably worth”’ 
(pp. 546, 547). This whole subject of elements making up a reasonable rate is compli- 
cated by the difficulty of dividing railroad expenses incurred jointly for interstate and 
intrastate business, and also other charges common to both. In Broesbeck v. Duluth, 
etc. Ry., 250 U. S. 607 (1919), the court said (pp. 614, 615): “Fifth: The remaining 
objection relates to the formula adopted by the lower court for dividing charges and 
expenses common to freight and passenger services, and not capable of direct alloca- 
tion. What method should be pursued in making such division is a very difficult 
problem, to which railroad accountants, the Interstate Commerce Commission and 
state railroad commissions have for years given serious attention. Despite much 
patient study and the exhibition of great ingenuity no wholly satisfactory method 
has yet been devised. The variables due to local conditions are numerous; and ex- 
perience teaches us that it is much easier to reject formulas presented as being mis- 
leading than to find one apparently adequate. The science of railroad accounting 
is in this respect in process of development; and it may be long before a formula is 
devised which can be accepted as satisfactory. For the present, at least, the question 
what,formula the trial court should adopt presents a question, not of law, but of fact; 
and we are clearly unable to say that the lower court erred in adopting the method 
there pursued.” 

~ The author of this article, in the seventh edition of his work on CORPORATIONS, 
volume 4, page 3614, said that ‘‘a reasonable rate is a rate which will sustain the 
credit of an established railroad, in a particular part of the country, and enable it to 
raise fresh capital to fulfill its public duties of good service, improvements, better- 
ments, increased facilities and extensions.” That was eight years ago, and that view 
apparently is now the general view of what the rates must be, irrespective of values, 
costs, depreciation, reproduction and all the other theories, which have given so much 
trouble and cost so much money. The railroads must be kept going. 

I doubt the soundness of the theory that a reasonable rate may be different in a 
shipper’s case from what it is in a confiscation case. The burden of proof may shift 
from the railroad, but in both cases the railroad is entitled to only a fair return. The 
shipper’s case may be local and be decided on comparisons, etc., but fundamentally 
it would seem to be the same as a confiscation case. Even if the rate is based on the 
fair value of the property, without any margin for credit to obtain fresh money, this 
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rate must be high enough to give profit enough to make safe for 
investors the investment of a billion dollars a year in railsoad stocks 
and bonds — fresh money for railroad extensions and improve- 
ments. Congress had that element of a reasonable rate in view 
when in 1920 it enacted that the rates must include consideration 
of enlargement of railroad facilities, and, in fact, might include 
one half of one per cent of the value of the railroad, “for improve- 
ments, betterments or equipment.”°® All this adds to the com- 
plexity of the question of what is a reasonable rate, and yet, strange 
to say, by reason of this new element, namely, the practical in- 
solvency of many of the railroads, litigation on the whole subject of 
rates will now probably decrease, so far as railroads are concerned, 
although it may continue as to street railways, gas, electric light, 
waterworks and other quasi-public utilities, which are not insolvent. 

Railroad rate reductions are due to three sources: (1) Con- 
gress; (2) state legislatures and state commissions; (3) the Inter- 
‘state Commerce Commission, representing Congress. 


I 
CONGRESS 
Congress has rarely reduced rates directly,’ but does so through 
the Interstate Commerce Commission. But Congress increased 
railroad wages in 1916,° and the effect was the same as reducing 
rates. Congress did this to avert a strike; and the Supreme Court 
sustained the Act, but pointed out that it was not confiscatory in 


applies equally to a shipper’s complaint, and, in fact, the legislatures represent the 
shippers in legislating a reduction. 

6 Interstate Commerce Act, § 15, a (3) and (4), as amended February 28, 1920. 

7 The case Atlantic, etc. R.R. Co. v. United States, 76 Fed. 186 (1896), upheld an 
Act of Congress reducing rates charged by a land-grant railroad (chartered by Congress 
July 27, 1866) for the transportation of government troops, etc., there being no showing 
as to the railroad expenses and receipts for an adequate period. In the case United 
States v. Louisville etc. Canal Co., 4 Dill. (U. S.) 601 (1873), per Miller, J., sitting at 
circuit, it was held that although the United States government owns all the stock 
of a canal company, yet, if there is a mortgage on the property, Congress cannot 
reduce the tolls to a point where the mortgage is affected. “It is a legislative attempt 
to destroy vested rights, and a taking of private property for public use without due 
compensation” (p. 611). In England there is no constitutional provision protecting 
bondholders against an Act of Parliament affecting the bonds. See Brown v. Mayor, 
etc. of London, 9 C. B. (N. s.) 726 (1861). 

® Section 3 of “An Act to establish an eight-hour day for employees of carriers 
engaged in interstate and foreign commerce. and for other purposes” (Act of Sept. 3, 
5, 1916; 39 Stat. AT L., pp. 721, 722) reads as follows: 


: 
- 
: 
4 


34 HARVARD LAW REVIEW 


its effects.° Congress in 1920 ordered an increase in rates so as to 
net at least five and one half per cent on the value of the railroads.’ 
Congress, on the other hand, in 1913, in response to a public belief 
that the railroads were over-capitalized, passed an Act that their 
value should be ascertained by the Commission." The Act did 
not state whether it was to ascertain that value as a basis for 
railroad rates or for condemnation proceedings. It is true that 
the Commission had recommended that such valuation be made, 
but Congress ignored that recommendation until public opinion 
demanded a valuation, evidently in the belief that it would demon- 
strate that the railroads had watered stock and bonds, not repre- 
senting real value.!2 The Commission has been laboring with that 
proposition ever since and is now about to report. ‘The indica- 
tions are that the report will show that the railroads are not over- 


“Sec. 3: That pending the report of the commission herein provided for and for a 
period of thirty days thereafter the compensation of railway employees subject to 
this Act for a standard eight-hour work-day shall not be reduced below the present 
standard day’s wage, and for all necessary time in excess of eight hours such employees 
shall be paid at a rate not less than the pro rata rate for such standard eight-hour 
work-day.” 

Dean Bates of the University of Michigan Law School well said in an address before 
the Texas Bar Association in July, 1921, in regard to this Adamson Act, that it “has 
opened a Pandora’s box and released a swarm, which probably neither God nor the 
devil has been able yet fully to appraise.” 

® Wilson v. New, 243 U. S. 332 (1917). Ima later decision, Ft. Smith & W. R. R. 
Co. v. Mills, 253 U.S. 206 (1920), the court held that this Act, although by its general 
terms purporting to apply to all railroads and railroad employees subject to the Act 
to Regulate Commerce, was not intended to govern the exceptional case of an insol- 
vent railroad operating at a loss under an agreement with its men, which they desired 
to keep, allowing them less wages than the act prescribed. See also Birmingham T. 
& Sav. Co. v. Atlanta, etc. Ry. Co., 271 Fed. 731 (1921). 

10 The Transportation Act of February 28, 1920. 

Act of March 1, 1913; 37 U. S. Star. at L. 7or. 

The Commission held that it could not comply with the Act, but the Supreme 
Court held that it must do so. United States v. I. C. C., 252 U. S. 178 (1920). 

12 Tt is a curious fact that although the public has for forty years vociferously de- 
nounced and legislated against watered stock, yet now the legislatures of the different 
states are passing laws authorizing the issue of stock with no par value. The claim is 
made that this will obviate frauds. The obvious answer to that is that if stock with 
par value represents property of that value there is no fraud, while with stock of no 
par value the real value of the property received in payment is concealed, and this 
encourages fraud indeed, because the penalty, i.e. the liability by statute or com- 
mon law, is removed. The public knows the value of merchandise but not of stock, 
and hence is easily defrauded. The writer published an article on this subject in 
19 MicuicaNn L. Rev. 583 (April, 1921). 


| 
i 
| 
| 
| 
| 
4 | 
| 
| 


THE LEGAL BATTLE OVER RAILROAD RATES 35 


capitalized, but on the contrary are under-capitalized. This is due 
largely to the fact that in 1913 (the same year as the Valuation Act, 
but a few months later in that year), the Supreme Court held in 
the Minnesota Rate Cases ™ that the present value of railroad 
lands, terminals and rights of way should be taken as a basis, and 
not the original cost of those terminals, rights of way and land. 
These, of course, have increased enormously in value as compared 
with their original cost fifty or more years ago. In other words, 
Congress seems to have brought forth a legal basis for even higher 
rates than we have now. It is true that the Supreme Court has 
held that enormous increases in value will not be allowed to be the 
basis of an unfair public rate; but the high values of these terminals 
and rights of way can hardly be attacked, inasmuch as enormous 
sums of money have been lost as well as made in railroads,” and, 
moreover, present values are represented by securities in the hands 


18 Simpson v. Shepard, 230 U. S. 352, 454 (1913), where the court said: “It is clear 
that in ascertaining the present value we are not limited to the consideration of the 
amount of the actual investment. If that has been reckless or improvident, losses 
may be sustained which the community does not underwrite. As the company may 
not be protected in its actual investment if the value of its property be plainly less, 
so the making of a just return for the use of the property involves the recognition 
of its fair value if it be more than its cost. The property is held in private ownership, 
and it is that property, and not the original cost of it, of which the owner may not be 
deprived without due process of law.” See also Denver v. Denver Union Water Co., 
246 U. S. 178 (1918). 

Professor Goddard of the University of Michigan Law School, in the MicnicaN 
Law Review for June, 1921 (vol. 19, p. 849), gives a valuable synopsis of the decisions 
to the effect that the courts, in passing on rate questions, depend chiefly on repro- 
ductive cost, while the commissions are impatient with this and rely largely on other 
elements, especially original cost if ascertainable. 

14 In this same Minnesota Rate Case, 230 U. S. 352, 454 (1913), the court said: - 
“But still it is property employed in a public calling, subject to governmental regula- 
tion, and while under the guise of such regulation it may not be confiscated, it is equally 
true that there is attached to its use the condition that charges to the public shall 
not be unreasonable.” 

And in the previous case, Willcox v. Consolidated Gas Co., 212 U.S. 19, 52 (1909), 
the court said: “If the property, which legally enters into the consideration of the 
question of rates, has increased in value since it was acquired, the company is entitled 
to the benefit of such increase. This is, at any rate, the general rule. We do not say 
there may not possibly be an exception to it, where the property may have increased 
so enormously in value as to render a rate permitting a reasonable return upon such 
increased value unjust to the public.” 

1 The fact is that most American railroads were built ahead of population and the 
original investment was largely lost. Subsequent successes are talked about, but 
original losses are forgotten. The hits are history; the misses are mystery. 
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of investors, and certainly present railroad rates (which even now 
are not high enough to pay an income on these securities) will 
apparently have to be borne by the public, although burdensome. 
On the whole, Congress has not been particularly friendly to the 
railroads. Even its charity in 1920, limited to six per cent, had an 
air of condescension towards a poor relative, and merely served to 
keep the wolf a little farther away from the door. Congress will 
now have to choose some other plan, because the public will not 
tolerate any further increase in rates, and in fact is insistently 
demanding lower rates. } 
II 


STATE LEGISLATURES AND STATE COMMISSIONS 


These have caused a great deal of trouble. Our dual system of 
government, excellent though it is, has its drawbacks, and the 
separate sovereignty of the states has been a prolific source of 
discord on the railroad question. The Granger decisions in 1876 
made the states supreme on the question of rates, Congress not 
having acted; but, as mentioned above, the Wabash decision in 
1886 cut out most of the trouble in confining state activities to 
intrastate rates. Then came the Shreveport decision, in 1914, 
that the Interstate Commerce Commission, representing the fed- 
eral government, could override state statutes and state com- 
missions where intrastate rates, as fixed by them, interfered with 
reasonable interstate rates as fixed by that commission.” That 
principle has now been applied by the Commission in increasing 
intrastate rates so that they correspond more closely to the seventy- 
two per cent increase in interstate rates.'* Once more the question 


has gone to the Supreme Court, and its decision may settle the 


question once for all, so that a harmonious system of rates may at 


16 Wabash, etc. Ry. Co. ». Illinois, 118 U. S. 557 (1886). 

17 Where a state commission has reduced the intrastate rate of a railroad so as to 
discriminate in favor of points within the state as against points outside of the state, 
the Interstate Commerce Commission may order that railroad to abolish the dis- 
crimination by lowering its interstate rate, or by partly lowering its interstate rate and 
partly raising its intrastate rate, or by raising the intrastate rate alone. Houston, etc. 
Ry. v. United States, 234 U. S. 342 (1914). See also American Express Co. ». Cald- 
well, 244 U. S. 617 (1917), and Illinois Central R. R. Co. v. Public Utilities Com., 
245 U. S. 493 (1918). 

18 The decisions of the lower court are reported in Lehigh Valley R. R. Co. v. Public 
Ser. Com., 272 Fed. 758 (1921), and City of New York v. United States, 272 Fed. 768 
(1921). 
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length be possible. The monetary importance of these intrastate 
rates is not so great as is generally supposed, inasmuch as railroad 
receipts from these are small as compared with those from inter- 
state business. The state commissions have made a noise on this 
subject out of all proportion. 


III 
THE INTERSTATE COMMERCE COMMISSION 


This has been the chief storm center of litigation during the past 
fifteen years. The Interstate Commerce Act was enacted in 1887. 
It was based in part at least on the English Act of 1845,!° which 
was the first English statute regulating railroads. The English 
Commission works very well, but it has no state legislatures or 
state commissions, claiming independent jurisdiction, to deal with. 
The American Commission has had a stormy time indeed. It 
claimed the power to reduce rates from the beginning, but the 
Supreme Court ten years later held that it had no such power.” 
For ten years more this was the situation, and then in 1906 Congress 
gave that power to the Commission. Immediately reductions of 
rates by the Commission began; but it was on the retail plan, in- 
stead of the wholesale plan of the states. The Commission dealt 
and still deals with specific complaints as to certain shipments or 
between certain points. It, of course, obeyed the order of Congress 
in 1920, increasing rates generally, but its function is to deal with 
rates piecemeal. In so doing it has relieved the courts of a great 
mass of litigation, because in 1907 the Supreme Court held that a 
shipper complaining of the unreasonableness of a rate must com- 
plain first to the Commission instead of suing in a court,” and 
only after the Commission has made a ruling is he entitled to sue 
in the courts for violation of such ruling.” And there is a further 


#” Railway Clauses Consolidation Act of 1845, 8 & 9 Vict., c. 20. See statement 
as to this in Texas & Pacific Ry. Co. v. I. C. C., 162 U. S. 197, 222 (1896). 

20 Cincinnati, New Orleans, etc. Ry. v. I. C. C., 162 U. S. 184 (1896); I. C. C. ». 
Cincinnati, New Orleans, etc. Ry., 167 U. S. 479 (1897). 

21 Texas, etc. Ry. v. Abilene, etc. Co., 204 U. S. 426 (1907); Southern Ry. Co. ». 
Tift, 206 U. S. 428 (1907); Baltimore & Ohio R. R. Co. v. United States, 215 U.S. 
481 (1910); Director General v. Viscose Co., 254 U. S. 498 (1921). 

The Interstate Commerce Commission has exclusive jurisdiction as to the 
reasonableness and non-discriminatoriness of a railroad company’s rule in the dis- 
tribution of cars, but for a violation of that rule by the railroad company itself the 
shipper may sue for damages in either the state or federal courts. A state court haS 
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check on such litigation. The rulings of the Commission, like the ver- 
dict of a jury, cannot be set aside by the courts, except for errors of 
law. The result of all this is that few cases now reach the Supreme 
Court involving reduction of rates by the Commission. From Janu- 
ary 1, 1915, to 1921, only twelve such cases appear in the reports,” 
and only sixteen involved reductions by state legislatures or state 
commissions, while none at all involved reductions by Congress. 


jurisdiction of a suit for damages against a carrier for failure to deliver cars in ac- 
cordance with its own rule, where the rule is not attacked but discrimination and 
violation of the rule is charged. Illinois Central R. R. v. Mulberry Coal Co., 238 U. S. 
275 (1915). Suit does not lie to attack a rule of a carrier as being unfair or discrimina- 
tory as against one class of interstate shippers in favor of another, the Interstate 
Commerce Commission having exclusive jurisdiction as to that, but after the Com- 
mission has declared the rule unjust, redress may be before the Commission or in 
the United States courts. If, however, the rule is fair on its face but has been unequally 
applied, a suit for damages therefor may be brought in either the state or federal court. 
Pennsylvania R. R. »v. Puritan Coal Co., 237 U. S. 121, 131 (1915). A shipper’s 
claim to be reimbursed for expense for placing inside doors on cars on an interstate 
shipment may be sustained in the state court as to intrastate shipments under the 
New York statute (Loomis v. Lehigh Valley R. R., 208 N. Y. 312, 101 N. E."907 — 1913), 
but not in the federal courts as to interstate shipments until after the Interstate 
Commerce Commission has passed upon the matter. Loomis v. Lehigh Valley R. R., 
240 U. S. 43 (1916). If no administrative question is involved, a claim for damages 
for failure, upon reasonable request, to furnish to a shipper in interstate commerce 
cars sufficient to meet his needs may be enforced in a state as well as a federal court, 
and without preliminary finding by the Interstate Commerce Commission. Penn- 
sylvania Railroad Co. ». Sonman-Shaft Coal Co., 242 U. S. 120 (1916). A state court 
has jurisdiction of a suit involving unlawful interstate discrimination where the 
administrative power and discretion of the Interstate Commerce Commission is not 
involved and where the jurisdiction of the federal courts is not exclusive. The Com- 
mission has exclusive jurisdiction if a rule is unfair on its face, but if the carrier has no 
rule or regulation on the subject a state court may have jurisdiction. Langhill v. 
Pennsylvania R. R., 254 Pa. St. 119, 98 Atl. 873 (1916). 

# Tllinois Central R. R. Co. ». I. C. C., 206 U. S. 441 (1907); Seaboard Air Line 
Ry. Co. ». United States, 254 U. S. 57 (1920). In the case I. C. C. ». Union Pacific 
R. R. Co., 222 U.S. 541 (1912), the court held that the orders of the Commission cannot 
be set aside by the courts unless beyond the constitutional or statutory power of the 
Commission, or were based upon a mistake of law, or were confiscatory, or were without 
evidence or contrary to the evidence, or were palpably unreasonable. To the same 
effect, see I. C. C. v. Louisville & N. R. R. Co., 227 U. S. 88 (1913), and Florida E. C. 
Ry. Co. ». United States, 234 U.S. 167 (1914), where there was no evidence to sustain 
the ruling. In the case Manufacturers Ry. Co. v. United States, 246 U.S. 457 (1918), 
the court ruled, as stated in the syllabus, that where the Commission, after full hearing, 
sets aside a rate as unreasonably high, only a clear case would justify a court, upon 
evidence newly adduced but not newly discovered, in annulling the Commission’s 
action upon the ground that the same rate was so unreasonably low as to deprive the 
carrier of its constitutional right of compensation. 

% In addition some nineteen decisions involved discriminations. 
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The litigation phase of the whole subject is passing into the 
economic phase, with Congress as the storm center. The legal 
battle has become merged into the economic battle between rail- 
road insolvency and trade necessity. 

The Supreme Court has certainly done its work well. It was 
confronted with one of the most difficult, complicated questions 
in the history of jurisprudence, and it has brought order out of 
chaos. The power of that Court to declare unconstitutional and 
void the acts of states, municipalities, commissions, and even of 
Congress and the Executive itself — a power which has made it the 
greatest court that ever existed, and enables it to safeguard the 
rights of all — has been invoked often and earnestly in these rate 
reduction cases, and its decisions pro and com, conscientiously 
considered and learnedly expressed, have commanded the absolute 
confidence of the people. 

Now let us approach the subject from another standpoint. 
Congress and the state legislatures and the Interstate Commerce 
Commission and the state commissions are all affected and at times 
controlled by the great economic forces that control the industrial 
life of the nation. Formerly, railroad capitalists, such as Vander- 
bilt and Huntington, and railroad bankers and reorganizers, had 
much to say, but their power has declined. They fought for them- 
selves, their bondholders and stockholders. Sometimes they warred 
among themselves. Their wars of competition reduced railroad 
rates to the lowest in the world. They gave good service, better 
than any government could or would give. They prospered, how- 
ever, and although they earned what they got in comparison 
with what they did, yet the public resented their attitude and 
actions. They became a great money power and a menace to the 
country. Capital has learned, just as union labor has learned, that 
no class will be allowed to dominate this country. 

But there is another great economic force that has not declined, 
namely, the trade necessity for low rates for the farmer, the manu- 
facturer, the miner and the shipper generally. Their power will 


% Judge Cooley in his opinion Jn re Chicago, St. Paul, etc. Ry. Co., 2 I. C. C. 231, 
261 (1888), holding that the Commission could not stop railroad wars of rates, pointed 
out that these reckless carriers by giving ruinously low rates were “giving the public 
‘to understand that those rates are reasonable and remunerative,” and were establish- 
ing as against themselves a low standard of rates for all time. His ruling was approved 
in the Maximum Rate Cases, 167 U. S. 479 (1897). 
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prevail. When in 1886 the Supreme Court held that a state legis- 
lature could reduce intrastate rates, but not interstate rates, the 
latter being exclusively controlled by Congress, Congress im- 
mediately in the following year enacted the Interstate Commerce 
Act.” As originally enacted, as stated above, that Act did not 
give the Commission much if any ‘control over rates. In 1906, 
however, Congress, impelled by the pressure of public opinion, 
gave the Commission almost unlimited power over rates.* And 
the Commission was not chary in the use of that power. It refused 
to allow an increase in rates in 1911.7 Even in 1917 it refused to 
allow a fifteen per cent increase.*® Then came McAdoo and War 
Control and the rates were put up thirty-three per cent on freight 
and twenty per cent on passengers. But McAdoo put up the ex- 
penses faster than he did the rates, especially the labor expense. 
The result was that when the Government turned back the rail- 
roads to the railroad companies, in 1920, bankruptcy stared them 
in the face. One government commission controlled their income, 
while another government commission controlled their labor bill, 
without the Government being responsible in the slightest. The 
absurdity of the situation is without a parallel in industrial or 
governmental history, and of course it cannot last. It is worse 
than the ship-owning proposition, because there at least the Goy- 
ernment pays the deficit. The American fad that all railroad 
troubles can be shifted to a commission will go the way of all fads. 
Irresponsible commission rule — irresponsible in the sense that the 
_ Government avoids all financial responsibility — will be displaced 
by some plan, under which the Government will pay the bills, if it 
makes the rates too low or the expenses too high.** Even the 


% Wabash, etc. Ry. Co. v. Illinois, 118 U. S. 557 (1886). 

7 Act of February 4, 1887, 24 Stat. aT L. 379. ; 

%8 Act of June 29, 1906, 34 Stat. aT L. 584. 2 20 I. C. C. 243, 307 (1911). 

%° The Fifteen per cent Case, 45 I. C. C. 303 (1917). 

81 Theoretically and originally a commission was supposed to be administrative in 
its character, but in these latter days it has become quasi-legislative, quasi-executive 
and quasi-judicial; in fact, in Arizona it is declared to be practically a fourth depart- 
ment of the government itself. State v. Tucson, etc. Co., 15 Ariz. 294,138 Pac. 781 
(1914). Those who are interested in the legal status of commissions and the justification 
for the delegation of powers to them, notwithstanding the written constitutions and_ 
jurisprudence of America, will find the subject treated in Honolulu R. T. Co. v. Hawaii, 
211 U. S. 282 (1908); Grand Trunk Ry. ». Michigan R. R. Comm., 231 U. S. 457 
(1913); Trustees, etc. v. Saratoga Gas, etc. Co., ror N. Y. 123, 83 N. E. 603 (1908); 
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states may conclude that, having lost control over intrastate rates, 
it is better to have responsible federal railroad corporations to deal 
with than irresponsible federal commissions. 

Meantime a complete realignment of forces is going on. The 
bankers and investors are tightening their purse strings and refuse 
to buy any more railroad securities, thus cutting off the commis- 
sary department. The shippers and legislatures have temporarily 
acquiesced in an increase in rates, but are belligerent. Congress in 
February, 1920, ordered the Commission to increase rates, so as to 
pay at least five and one-half per cent on the value of the railroads,” 
and in July, 1920, the Commission raised freight rates about thirty 
four and five-tenths per cent above the McAdoo rates, making the en- 
tire increase about seventy-two per cent on freight.* The prospects 
of a general decrease in rates is dim and distant indeed. The rail- 
roads find that even the above increase is not enough to pay interest 
and dividends and raise fresh money, and yet fresh money they must 
have. On the other hand, the shippers are.rising in their wrath 
that the rates are so high. International and interstate trade is 
declining and prices are going down. The farmer is handicapped 
by the high freight rates. They take too much of the price at which 
his products are finally sold.* The demand is becoming insistent 
that rates be reduced. The railroads are vaguely promising better 


Bessette v. Goddard, 87 Vt. 77, 88 Atl. 1 (1913); State v. Baltimore & Ohio R. R. 
76 W. Va. 390, 85 S. E. 714 (1915). Compare State v. Great Northern Ry., 100 
Minn. 445; 111 N. W. 289 (1907). 

Jupson, INTERSTATE CoMMERCE, 3 ed. § 53 (p.100), in speaking of commission 
rule says, ‘‘We are thus compelled to revise our time-honored conception of the dis- 
tribution of the powers of government, as we have not only executive, legislative 
and judicial departments, but also the department of administration, distinct from, 
and yet to a degree exercising the functions, which have been deemed appropriate 
to each of the others.” Mr. Judson points out that the Interstate Commerce Commis- 
sion exercises legislative, executive and judicial powers. 

If, as many expect, the national, state and municipal governments ultimately 
acquire all public utilities, these “fourth departments” would disappear. 

* Act of February 28, 1920, 41 Stat. AT L. 488. 3 

% FEDERAL RESERVE BULLETIN,-May, 1921, p. 135 (final edition, p. 507). 

*« The FEDERAL RESERVE BULLETIN for May, 1921, says (p. 136) (final edition, 
p. 508): “ The result of existing conditions in the railroad rate structure is twofold (1) 
railroad charges and costs are at present retained upon a basis which has undergone 
no readjustment such as has occurred in other branches of industry, so that they exact 
too large a proportion of the selling price of commodities, while (2) the lack of satis- 
factory adaptation of the rates to the various types of freight has resulted in preventing 
the movement of some classes of commodities to competitive markets.” 
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things. Congress is vaguely intimating that government aid will 
again become necessary and vaguely intimating that that means 
government ownership. All this is alarming to conservative minds. 
Vice-President Coolidge, in an interview June 1, 1921, said: 

“No one can say where the tremendous sum of money necessary for 
the purchase of the railroads, the equivalent of our war debt, could be 
secured. Certainly it would not result in any less charge for capital 
than is now paid. The saving in taxes would be merely a shifting of the 
burden, and it does not appear from experience that other operating 
expenses would be less. So I do not see that government ownership 
offers an easy avenue of escape. 

“The nation has not liked, and would not like, being taxed for the 
direct maintenance of transportation. Some solution must be found in 
the reduction of expenses, for it is obvious that there can be no increase 
in rates. In fact, the demand is all for a decrease.” 


The brilliant representative of the railroad presidents, Mr. 
Kruttschnitt, at a hearing before the Senate Committee on Inter- 
state Commerce, on May to, 1921, on the railroad problem, said 
that great economies could be made by 

(1) Charging tolls to common carriers using the highways. 

(2) Charging tolls tocommon carriers using the inland water-ways. 

(3) Stopping public aid to water competition with railroads, 

such as the Panama Canal in competition with the trans- 
continental railroads. 

All this involves a great fact — misapplied. The public cer- 
tainly is expending hundreds of millions of dollars annually on 
highways that give free roadbed to motor trucks carrying freight; 
hundreds of millions on waterways used without charge by steam- 
boats; and has spent hundreds of millions on the Panama Canal 
with little or no income. But would Mr. Kruttschnitt raise the 
price of commodities by charging for the use of highways and 
waterways in order that traffic may be driven to the railroads? 
That is a startling proposition. He might better have said: 


“The Government gives cheap transportation facilities on highways 
and waterways, by furnishing free that which corresponds to a railroad 
roadbed. Why should not the Government aid the railroads by assisting 


in their finances? Is water and highway transportation more important 


or more entitled to public assistance than railroad transportation? If 
public funds and credit are used for the one, why not for the other?” 
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Of course Mr. Kruttschnitt did not say this, inasmuch as the 
railroad presidents know that government aid means government 
control, much the same as the present control over highways and 
waterways by the national, state and municipal governments. 
But there certainly is no reason why the Government should aid 
waterways and highways and yet refuse aid to that bankrupt 
institution, the railroad system of the United States. The living, | 
pressing question is, not whether aid shall be given (the situation 
compels that), but how shall it be given and how shall the national 
control be exercised? 

The Interstate Commerce Commission to-day is Congress, so far 
as railroad rates are concerned, and the Commission responds to 
the pulsations of public sentiment, the same as Congress. The 
Commission is in control, but is not responsible for results. This 
is power without responsibility, and cannot last. The railroad 
managers are helpless. The investor will not invest. The rail- 
roads cannot add to their facilities, and yet the country is growing 
all the time. The public is willing to vote hundreds of millions for 
highways, but is unwilling to vote anything further for the railroads. 
This is on account of private control. 

One way out is the application of the principle of the Federal 
Reserve Banking System to the railroads. This can be done by 
Congress incorporating federal railroad corporations for districts, 
into which the whole country could be divided, and then providing 
for a Federal Railroad Board to control those federal railroad 
corporations. Senator Lenroot, in a bill introduced by him in the 
Senate, provided for but one such federal railroad corporation to 
cover the whole country, but the vastness and diversity of this 
country, and the suspicions, jealousies and hostilities that would 
attend one centralized federal railroad corporation, controlling all 
the railroads of the country, will probably prevent any such 
plan being adopted. 

And the millennium would not dawn even if a Federal Railroad 
Board controlled all the railroads by means of subsidiary federal 
railroad corporations. Rates would not be much lower and service 
would not be better. But at least the money would be forthcoming 
to make this national transportation system what it should be. 


That is the crucial point. The country will wait to see what the 


railroads can do with the present situation, but if they fail, as fail 
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they probably will, the present system of control will be swept 
aside as incompetent and outgrown. It will not be sufficient for 
the railroads to earn just enough to pay present dividends and 
interest. They must earn enough surplus to win back the confidence 
of investors, in order to sell new stock and bonds to the amount of 
a billion dollars a year. The billion must be had, and if the railroads 
_ cannot command it without a government guaranty, that guar- 
anty must be given. With that guaranty will go a new system 
of control.* 

This plan is not government ownership. The Government would 
not own any of the property, either stocks, bonds or the railroads 
themselves.** The Government would merely name the Federal 
Railroad Board and guarantee the dividends. The Federal Rail- 
road Board, appointed by the President and confirmed by the 
Senate, would be governmental in its origin, but not governmental 
in its work. Neither capital nor labor nor the present railroad 
management nor the farmer nor the commercial classes should, as 
such, be given representation on that Federal Railroad Board. 
Members, of course, would be chosen from those classes, but when 
they became members they would cease to represent any class, just 
as the President of the United States represents no class, but all 
classes. That Board would have complete control of all of the 
railroads. It could select, employ and discharge at will, directly 
or indirectly, any railroad general manager in the United States. 
It would have complete and absolute control over receipts and 
expenditures, the same as the old railroad kings used to have. 
There would be no divided responsibility, no delayed decisions. 
It would be a unified power and would be workable and logical in 


3 On June 30, 1921, a representative of the Interstate Commerce Commission 
proposed to the Senate Committee on Interstate Commerce that Congress incorpo- 
rate a company, the entire capital stock to be owned by the government, to buy and 
sell railroad securities, to loan moneys to the railroads, and to buy equipment and 
lease or sell it to the railroads, subject always to the approval of the Commission. 
As an opening wedge this comes pretty close to the plan outlined above. Its weak 
feature is that it does not carry real control of the railroads. 

% Government ownership is thoroughly discredited in this country at present, 
on account of war experiences, resulting in a loss of about one and a half billion dollars 
to say nothing of the bad service. Yet the American Federation of Labor, at its 
annual convention, held in Montreal, voted on June 17, 1920, by 29,059 to 8,349, 
that the American Government should own the railroads and exercise “democratic 
management.” This position was reaffirmed in 1921. 
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its structure. At present the country is disgusted with guaranties, 
and naturally so in view of recent experiences; but if Congress is to 
control rates with one commission and the labor bill with another 
commission, Congress must guarantee results to the investor; and 
on the other hand, if the investor is to be guaranteed results he 
must give up the control — such little control as he has. On that 
file the present situation will break its teeth. 

The legal side of this proposition is attractive. Federal corpora- 
tions, owning the railroads, need not be subject to state laws. Two 
cent laws, full crew laws and other choice assortments of state laws 
would exist only by the lethargy of Congress. States could then 
regulate railroads only by the implied or express consent of Con- 
gress, and state regulation would be reasonable and useful if per- 
missive instead of under claim of right. Congress incorporated 
several railroad corporations during or soon after the Civil War,*’ 
and while they are now practically extinct, the decisions as to 
their status in regard to the states show that federal incorporation 
is the short and effective way to relieve the railroads from the 
pernicious activity of state legislatures and state commissions. 


37 The first one was that of the Union Pacific granted July 1, 1862. 12 Stat. aT L. 
489. In 1864 Congress chartered the Northern Pacific R. R. Co., and authorized it 
to build a railway line from a point in Minnesota or Wisconsin to Puget Sound. 13 
Stat. aT L. 365. In 1866 Congress chartered the Atlantic & Pacific R. R. Co. to con- 
struct a railroad from a point in Missouri to the Pacific Ocean. 14 Start. at L. 292. 
In 1871 Congress chartered the Texas Pacific Railroad to construct a railroad in 
California and Texas. 16 Stat. aT L. 573. 

88 Mr. Justice Brewer, sitting at Circuit inthe case Ames ». Union Pacific R. Co., 
64 Fed. 165 (1895),said, p. 170, as to the Reagan case, 154 U.S. 413 (1894), in the 
decision of which he wrote the opinion: 

“Tt is insisted that the Union Pacific Railway Company cannot be subjected to 
the provisions of this statute, because it is a corporation created by Congress, and as 
such, in the discharge of any of its functions, is subject only to the control of that 
body. The general question of the power of a state in respect to rates for local freight 
over a corporation organized under the laws of Congress was considered in 154 U.S. 
413, and it was there held that the mere fact that the corporation was so organized 
did not exempt it from state control in that respect. /# was conceded in the opinion 
in that case that Congress could wholly remove such a corporation from State control; but 
it was held that, in the absence of something in the statutes indicating an intention 
on the part of Congress to so remove it, the state had the power to prescribe the rates 
for all local business carried by it. Of course, that decision is controlling.” Italics 
are mine. 

In this same case on appeal, Smyth v. Ames, 169 U. S. 466 (1898), the Supreme 
Court took practically the same view on pages 521, 522. See also the quotation in 
Bankers Trust Co. v. Texas & Pac. Ry., 241 U. S. 295, 305 (1916). 
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There is also an economic side to the proposition, which is equally 
attractive. On January 1, 1920, the par value of all railroad 
stocks and bonds was $19,576,000,000, consisting of $10,684,000,000 
funded debt and $8,982,000,000 stock.*® Of this stock, however, 
$4,330,493,806 is held by the railroads themselves.“ This re- 
duces the $19,576,000,000 to $15,245,506,194. The market price 
of these securities is on the average far below par. This would 
reduce the $15,245,506,194 that much more. On the other hand, 
the indications are that the physical valuation of the railroads will 
show a value of over $19,576,000,000. Hence a plan by which 
government guaranteed stock be issued in exchange for these bonds 
and stock at their fair value would be an attractive proposition 
and would not require any cash. It would be like the Government 
accepting $10,000,000,000 foreign government bonds, and then 
exchanging those bonds, with a guaranty, for this government’s 
outstanding bonds to that amount. If the American people can 
obtain full and permanent control of about twenty billion dollars 
value of transportation facilities by guaranteeing a moderate 
income on something over ten billions of federal corporation stock, 
this is an opportunity, especially as it would substitute real control 
for present pseudo control, and avert railroad bankruptcy. 

There are those who argue that government control, through a 
Federal Railroad Board, is trusting too much to voters. But that 
would be no more than we are now doing by exercising government 
control through the Interstate Commerce Commission and the Labor 
Board. Moreover, this lack of faith in the plain people is not justi- 
fied. He who studies carefully the history of this country will find 
that in every great national emergency and on every great national 
question, the intuitions and instincts of the plain people have found 
the right way; and where they had no leader they produced one 
out of obscurity, such as Lincoln, and when diplomacy failed they 
marched to battle. The American people want transportation at 
cost and they are determined to have it. 

William W. Cook. 


New York Crry. 


39 INTERSTATE COMMERCE COMMISSION, 34th Annual Report, p. 100, for the year 
ended October 31, 1920. 

«© SratisTIcs OF RAILWAYS IN THE UNITED SraTEsS, 32d Annual Report for year 
ended 1918, p. 34. 
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THE OWNERSHIP OF COMMUNITY PROPERTY 


HIS paper does not purport to discuss the origin and history or 
present status of the community property system. It may 
however be desirable to make a brief introductory statement for the 
benefit of those who have not found it necessary or convenient to 
familiarize themselves with the general notions of the system. To 
most of us who grew up on the common-law pabulum of dower and 
curtesy the jus mariti and tenancies of the entireties, the idea of a 
system which recognizes the proprietary equality of the spouses is 
attractive, and we have seen efforts being made toward such equality 
by legislative reformation of the common law. ! 
The community system occupies itself with two kinds of prop- 
erty, separate property being as essential to the system as com- 
munity property. It is rather easier to define separate than 
community property, and one may thereafter say, to cover up his 
difficulty, that all other is community. All property possessed at 
the time of marriage by either spouse, and all acquired thereafter 
by gift, devise, or descent, is separate. All other property is com- 
munity. But one may do a little better than that, by indicating 
the chief sources of acquisition of community property, to wit: 
property in public lands acquired from the government, as under the 
homestead laws;' property acquired by adverse possession, borrowed 
money and purchases on credit; accessions and fixtures; damages 
resulting from personal injuries to a spouse; earnings of spouses 
and the investments thereof and the enhancement of investments; 
reinvestments; proceeds from life insurance; rents, issues, and profits : 
of separate property, in some jurisdictions, etc. The chief notion 
concerning such acquisitions is, that they result mainly from the 
joint efforts of the spouses, while the marital relationship is sus- 
tained — the matrimonial gains. 
The nature of the community property system on the Continent 
and the ownership of the community property there, is likewise 
beyond the purview of this paper, which attempts to make a 


1 See brief discussion of this topic by the writer in May number, 1921, 9 CALt- 
FORNIA L. REv. 267. 
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dogmatic exposition of such ownership, more especially of the nature 
of the wife’s interest, in the eight states of the Union, where the 
system has been established.” 

Mr. Tiffany, in the new edition of Tiffany on Real Property, in 
Chapter VII, under the heading Co-ownership, discusses Joint 
Tenancy; Tenancy in Common; Coparcenary; Tenancies by the 
Entireties; Partnership Property; and devotes in addition one sec- 
tion consisting of about two full pages, or about four pages with foot- 
notes, to community property. He does not examine the general 
sources of acquisition during marriage. He refers to the liability of 
community property for “community debts” without suggesting 
the character of the ‘“‘community debts,” and briefly refers to the 
descent of community property. As to the nature of the ownership 
of such property he seems to indicate that there are but two views, 
—a California-Louisiana view, and a Texas-Washington view.* 
These statements are substantially all borrowed and many of them 
are exceedingly misleading. 

As a matter of fact there are four theories regarding the nature of 
the ownership of community property, and they differ essentially 
from each other in regard to the nature of the wife’s interest. These 
theories are here called, for convenience, the California or single 
ownership, the Washington or entity, the Idaho or double owner- 
ship, and the Texas or trust theories, respectively. 


THE CALIFORNIA OR SINGLE OWNERSHIP THEORY 


The California theory is that the husband owns the community 
property, that the wife has a mere expectancy and not a vested 
interest, that her interest, whatever it is, is a sort of incumbrance 
upon the husband’s absolute title;* that her interest vests only 
when the husband predeceases her.® This view of absolute 


2 The states are Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, 
and Washington. 

8: Trrrany, REAL Property, 2 ed., 1920, § 195. 

4 Spreckels v. Spreckels, 116 Cal. 339, 48 Pac. 228 (1897); Clavo v. Clavo, 1o Cal. 
App. 447, 102 Pac. 556 (1909); In re Burdick’s Estate, 40 Pac. 35 (Cal., 1895); Fen- 
nell ». Drinkhouse, 131 Cal. 447, 63 Pac. 734 (1901). In the opinion of Attorney Gen- 
eral Palmer rendered February 26, 1921, at page 435, it is held that in California the 
income-tax returns from community property may not be reported, one half by each 
of the spouses, but they should be reported as a whole by the husband. 

5 Packard v. Arellanes, 17 Cal. 525 (1861). 
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ownership is regarded by the courts apparently as consistent with 
the fact that the husband cannot alienate in fraud of the wife,® nor 
dispose of more than one-half interest by will,’ together with other 
statutory impediments imposed on his absolute ownership. A 
statute requiring the wife’s consent in writing before the husband 
can dispose of community property by gift was held, in Spreckels v. 
Spreckels, not to be applicable to property acquired before the 
statute was passed, because it deprived the husband of a vested 
interest. It was also held that when property was acquired after 
that date, the statute did not make a voluntary alienation by the 
husband wholly void where the wife did not so consent, but that 
it was voidable at the election of the wife,and that it became valid 
by the recognition of it by the surviving widow when in her will she 
referred to such gift made by her husband as a reason for making a 
particular disposition therein; ' and that she was put to her election 
to take under her husband’s will, and her election was sufficient to 
validate the title created by her husband’s gift. The court further 
said that there was no intention by this statute to interfere with 
the husband’s ownership and that the title remained wholly in him 
as before. Such a provision does not vest in the wife any interest 
in the community property during the marriage; she has nothing 
more than a right to revoke the gift." 

In California the one-half interest which the wife receives on the 
death of the husband is inherited,” and so as heir of her husband 
she must pay an inheritance tax.% An action can be maintained 
against the spouses for specific performance of a contract entered 
into with the husband to convey community land, and the husband 
has the power to convey without the consent of the wife. 

The statute requiring that “the wife must join with him (the - 
husband) in executing any instrument by which the community 


6 Smith ». Smith, 12 Cal. 216 (1859); Lord ». Hough, 43 Cal. 581 (1872). 

7 Beard v. Knox, 5 Cal. 252 (1855). 

8 Kerr, Cyctopepic CopEs or CALIFORNIA, 1920; Cope, §§ 146, 164, 168, 
172, 1724, 1401, and 1402. Cf. Steinberger v. Young, 175 Cal. 81, 165 Pac. 432 (1917). 

® 116 Cal. 339, 48 Pac. 228 (1895). 

10 Spreckels v. Spreckels, 158 Pac. 537 (Cal., 1916). 

11 Dargie v. Patterson, 176 Cal. 714, 169 Pac. 360 (1917). 

2 In re Burdick’s Estate, 40 Pac. 35 (Cal., 1895), 112 Cal. 387, 44 Pac. 734 (1896). 

13 In re Moffitt’s Estate, 153 Cal. 359, 95 Pac. 653 (1908). 

4 McClellan v. Lewis, 25 Cal. App. Dec. 655, 169 Pac. 436 (1917); Strauss »v. Canty, 
169 Cal. 101, 145 Pac, to12 (1915). This rule was altered by statute § 172a in 1917. 
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real property or any interest therein is leased for a longer period 
than one year, or if sold, conveyed, or incumbered,” ” does not 
cause a contract of sale or exchange made by the husband alone 
to be void in the sense of passing no interest in the land. It is 
voidable only at the instance of the wife.’ The property is com- 
munity though the record title stands in the wife’s name.!’ Of 
course then such property is liable for the debts of the husband," 
but not of the wife,!® though apart from statute it was held to be 
liable for the ante-nuptial debts of the wife.”° 

It results, then, that as the husband “‘is the absolute owner of 
the community property the same as he is of his separate prop- 
erty,” on death of the wife he does not take anything that he 
did not have before, i.e., he is not the wife’s heir, but rather his in- 
terest is relieved of a sort of incumbrance and on her prior death 
she leaves no interest subject to administration.™ 

This was not always the view of the California court.¥ ‘‘Courts 
and counsel have occasionally endeavored to find some property 
right in the wife, or some respect in which the husband’s interest 
falls short of full property.” * 

It is probably true, as Mr. Tiffany suggests,” that this theory 
is more nearly in accord with the Spanish theory than any of the 
others, but it seems interwoven with certain common-law concepts 
of vested interests probably not existing in the Spanish law. Under 
the Spanish law ‘“‘the rents, issues, and profits of separate prop- 
erty” became community property, but the California court, 


«8 Crvit CopE, 172 a; Packard ». Arellanes, 17 Cal. 525 (1861); Gwynn v. Dierssen, 
tor Cal. 563, 36 Pac. 103 (1894). 

16 Goodrich v. Turney, 186 Pac. 806 (Cal., 1920). 

17 Riley v. Pehl, 23 Cal. 70 (1863); Parry v. Kelly, 52 Cal. 334 (1877); Svetinich ». 
Sheean, 124 Cal. 216, 56 Pac. 1028 (1899). This rule was changed by statute in 1889. 
See Cat. Crv. Cope, § 164. 

18 Farmers Bank v. Drew, 192 Pac. 105 (Cal., 1920). 

19 Crvit Cope, §§ 167 and 171 a. 

20 Van Maren v. Johnson, 15 Cal. 308 (1860); Vlautin v. Bumpus, 35 Cal. 214 
(1868). 

1 Wright v. Rohr, 182 Pac. 469 (Cal., 1919). 

2 In re Klumpke’s Estate, 167 Cal. 415, 139 Pac. 1062 (1914); Packard ». Arellanes, 
17 Cal. 525 (1861). 

% Beard v. Knox, supra, note 7; Godey v. Godey, 39 Cal. 157 (1870). 

* See Spreckels v. Spreckels, 116 Cal. 339, 48 Pac. 228 (1897). 

% y TIFFANY, REAL PROPERTY, 2 ed. (1920), § 195. Rule changed by statute in 
1889. See Ca. Crv. Cong, § 164. 
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deriving its inspiration from the common law, has held that a 
statute transferring such future rents, issues, and profits to the 
community was unconstitutional. The implied criticism of the 
logic of this view in Warburton v. White,” and particularly in 
Arnett v. Reade,® by Mr. Justice Holmes, should be noted. ‘‘The 
notion that the husband is the true owner arises by confusion. be- 
tween the practical effect of the husband’s power and its legal 
ground; if not by a mistranslation of ambiguous words like 
dominio.” He observes that the notion on which the state decision 
had been based was “‘that during the joint lives the husband was 
the owner in substance, the wife having a mere expectancy, and 
that the old saying was true, that the community is a partnership 
which begins only at its end.” 


THE WASHINGTON OR ENTITY THEORY 


The Washington theory of the community of husband and wife 
is that the spouses constitute an entity,?® and that this entity is 
the owner of the property, in which entity the members are equal in 
right and interest,*° although the husband is constituted by statute 
the managing agent. Even the absolute power of disposition does 
not create in him a larger proprietary interest in the community 
property than the wife possesses.** The husband is the agent of 
the entity, not of the individuals, and this statutory agency may be 
altered or annulled at the pleasure of the legislature.* ‘‘The 
individuality of both spouses is merged, in so far as property 
acquired by either after marriage is concerned, and the title to 
property .. . vests in such entity.” * 


% George v. Ransom, 15 Cal. 322 (1860). 

27 176 U.S. 484 (1900). 28 220 U.S. 311 (1911). 

29 Holyoke v. Jackson, 3 Pac. 841 (Wash., 1882); Oregon Impr. Co. v. Sagmeister, 
4 Wash. 710, 30 Pac. 1058 (1892); Stockland ». Bartlett, 4 Wash. 730, 31 Pac. 24 
(1892); Shorett v. Signor, 58 Wash. 89, 107 Pac. 1033 (1910); Miller v. Maddocks, 
58 Wash. 695, 107 Pac. 1036 (1910); Wasmund ». Wasmund, 90 Wash. 274, 156 Pac. 3 
(1916); Olive v. Meek, 103 Wash. 467, 175 Pac. 33 (1918); Ostheller v. Spokane, I. E. 
Ry. Co., 107 Wash. 678, 182 Pac. 630 (1919). 

80 Mabie v. Whittaker, 10 Wash. 656, 39 Pac. 172 (1895); Marston v. Rue, 92 Wash. 
129, 159 Pac. 111 (1916); Holyoke v. Jackson, 3 Pac. 841 (Wash., 1882). 

4. Warburton v. White, see note 27, supra. 

% Holyoke v. Jackson, see note 29, supra; Mabie v. Whittaker, see note 30, supra; 
Hill v. Young, 7 Wash. 33, 34 Pac. 144 (1893). 

% Ostheller v. Spokane & I. E. Ry. Co., see note 29, supra. 


ay 
. 


52 HARVARD LAW REVIEW 


Among the acquisitions after marriage are the damages arising 
from personal injuries to either spouse. The entity being the real 
party in interest must sue therefor through its managing agent, and 
if its agent has contributed to the injury by his negligence, there 
can be no recovery.™ 

A further result of the entity theory and the proprietary equality 
of the spouses is, that the community property is not liable for the 
separate obligations of the husband,® whether arising from con- 
tract ** or tort.*” It was at one time thought that although the 
community real estate could not be made liable for the husband’s 
separate obligations, yet the community personalty could be so 
made liable, because the husband had the absolute power of aliena- 
tion, equally as in the case of his separate property.** But the 
court subsequently saw the inevitable result of its own logic, and 
that power of alienation was not the equivalent of proprietary 
interest, and held that personalty also was not liable.*® 

The Washington court, however, does not always follow the 
logic of its position, and it seems desirable here to consider two 
different sets of cases. The first set*° involves generally the ques- 
tion whether, when a husband acquires land within the state, under 
a statute which requires the wife to join in an incumbrance or 
alienation thereof, the wife not having come to the state for some 
reason or other, he may alienate the land to a bona fide purchaser 
for value without notice of the marital relationship, the husband 
having represented himself to be a bachelor or widower, and in 
some cases having recited such statement in his conveyance. 


* Ostheller v. Spokane & I. E. Ry. Co., see note 29, supra. 

*% A fortiori of course the community property would not be liable for the separate 
obligations of the wife since the husband is the statutory manager. The subject of 
“Community Obligations,” however, will be discussed in a subsequent paper and so is 
not considered at length here. 

%® Case Threshing Machine Co. ». Wiley, 89 Wash. 597, 154 Pac. 437 (1916). 

87 Schramm ». Steele, 97 Wash. 309, 166 Pac. 634 (1917). 

38 Powell v. Pugh, 13 Wash. 577, 43 Pac. 879 (1896); Gund v. Parke, 15 Wash. 393, 
46 Pac. 408 (1896); Morse v. Estabrook, 19 Wash. 92, 52 Pac. 531 (1898). 

39 Schramm »v. Steele, see note 37, supra, where the cases are reviewed and the cases 
cited in note 38, supra, overruled. 

40 Sadler v. Niesz, 5 Wash. 182, 31 Pac. 630 (1892); Nuhn ». Miller, 5 Wash. 
405, 31 Pac. 1031 (1892); Schwabacher v. Van Reypen, 6 Wash. 154, 32 Pac. 1061 
(1893); Canadian & A. Mtg. & T. Co. v. Bloomer, 14 Wash. 491, 45 Pac. 34 (1896); 
Daly »v. Rizzutto, 59 Wash. 62, 109 Pac. 276 (1910). 
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In" Sadler v. Niesz“ the husband deserted his wife in Pennsyl- 
» vania and came to Washington. Thereafter he purchased land, 
and while representing himself to be a widower, conveyed the same 
to the'defendant. The wife on coming to Washington took up her 
residence with him for a time, and on discovering the fact of the 
conveyance, joined her husband in an action to recover the land. 
The court, being greatly influenced by the unfairness of the situa- 
tion as regards the purchaser, the members of the court not really 
agreeing on the reason, held that plaintiff could not recover. The 
main ground, however, as to the wife, is estoppel from asserting 
the relationship, and that as to the public the marital relationship 
did not exist. Nuhn v. Miller” and Schwabacher v. Van Reypen® 
are similar, save that the latter involved a mortgage made by the 
husband which contained a recital that he was unmarried. It does 
not appear where the wife was at the time. The facts are also 
substantially the same in Canadian & A. Mortg. Co. v. Bloomer,“ 
and in Daly v. Rizzuto.“ In the latter case the court said that 
where a wife seeks to establish her community interest against one 
who purchased from her husband’s grantee for value on a clear 
record title, she has the burden of showing that defendant pur- 
chased with notice of her equity. 

The last case could probably be defended on the ground of, express 
statutory provisions “ then in force, but the court does not rely on 
them but rather on the prior cases. The court may have been 
unconsciously influenced by certain Texas decisions, which under 
the Texas doctrine are quite defensible. 

But how, if the entity owns the property and the husband is 
expressly denied the power of alienation as its agent, can estoppel 
be asserted against the wife under such circumstances? Does a 
deserted wife owe an express duty to strangers to live with her 
husband? Judging from Adams v. Black,“” we must so conclude. 
In the latter case the husband had likewise conveyed land to a 
purchaser, by representing himself to be an unmarried man and 
the purchaser did not have notice of the marital relationship. The 


41 See note 40, supra. . #® See note 40, supra. 
48 See note 40, supra. “4 See note 40, supra. 
See note 40, supra. Rem. & Bar. Cope, §§ 8771 and 8772. 


47 6 Wash. 528, 33 Pac. 1074 (1893). 
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spouses were cohabiting, however, and the court held that no title 
passed by a conveyance by the husband alone. . 

The deserted wives in the above cases made no misrepresenta- 
tion. Would it have made a difference if they had been insane or 
invalid? The hardship on the husband’s grantee would have been 
equally great. If the husband does not own the property and is 
not the agent of the entity to alienate, what title can he pass? 
Dower which is an inferior and inchoate right cannot be so extin- 
guished at common law.*® 

There is, strictly, only one objectionable case in what is above 
referred to as the other set of cases inconsistent with the Washing- 
ton view.*® But the majority of the court regarded certain three 
cases as being parallel. In Anders v. Bouska,® the record title to 
certain community land stood in the name of the wife. Thereafter 
an action was begun by B against the husband for a community 
debt, and a writ of attachment was levied on the land. Subse- 
quently the wife conveyed this land to A,a purchaser who secured 
an abstract. The abstract did not show the attachment lien, 
because it was indexed against the husband and not against the 
wife. After judgment for plaintiff against the husband and levy 
of execution, a sale was ordered and B purchased the land at the 
sale. It was held that A took the land clear of the lien, the major- 
ity of the court relying upon two earlier cases, Clerf v. Mont- 
gomery and Johnson v. Irwin;*! Rudkin, J., dissenting, pointed out 
‘clearly the majority’s misconception of the law. 

In the Clerf case, the land had been conveyed to the wife by the 
husband in fraud of creditors. Thereafter and without any action 
being brought to set aside this conveyance, an attachment was 
filed against the property of the husband in the county. Just 
before judgment was obtained against him by his creditor, the 
wife sold the land to a bona fide purchaser. Reversing the decree 
of the lower court, the Supreme Court held that the purchaser took 

the land clear of the attachment lien because there was no notice 


48 Williams v. Lambe, 3 Bro. Ch. 264 (1791); Randolph v. Doss, 4 Miss. 205 (1839); 
Mason 2. Dierks Lumber Co., 94 Ark. 107, 125 S. W. 656 (1910), 26 L. R. A. (N. 8.) 
574, where there is a note with citation of other cases, and circumstances. 

4° Anders v. Bouska, 61 Wash. 393, 112 Pac. 523 (1910). The other two are Clerf ». 
Montgomery, 15 Wash. 483, 46 Pac. 1028 (1896); and Johnson ». Irwin, 16 Wash. 652, 
48 Pac. 345 (1897). 
50 See note 49, supra. 


51 See note 49, supra. 
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of the attachment given to the purchaser, the attachment not being 
indexed against her. It is submitted that this case in no wise 
supports the Anders case. Here the wife held the property as her 
own separate estate, because there is a clear presumption that when 
the husband conveys property to the wife he makes her a gift ® 
if she does not pay a consideration from her own funds, and the 
statute so provides. She had a defeasible title good till defeated. 
There was no such presumption in the Anders case, the conveyance 
being from a third person, and when so conveyed a community 
interest is presumed.® 

In the Johnson case, certain actions had been begun in Novem- 
ber, 1894, against one Bennett, a non-resident defendant, and a 
certain tract of land was attached as his. In September, 1893, 
Bennett had conveyed this land to one Irwin. Irwin, on January 1, 
1895, conveyed the same to one Johnson to secure his note to 
Johnson. On January g, 1895, Irwin intervened in the suits against 
Bennett, claiming title to the attached land. On the trial it was 
adjudged that the conveyance to Irwin was sams consideration 
and in fraud of creditors, and the conveyance was ordered set aside 
and the attachment lien was adjudged good. Thereafter the land 
was sold to satisfy this judgment and the purchaser was let into 
possession. On Irwin’s subsequent failure to pay his note Johnson 
foreclosed, and the court held his mortgage was a first lien. In this 
case, likewise, Irwin had a defeasible title, and before it was defeated 
his conveyance to a bona fide purchaser passed of course a valid 
interest. Thus neither of the two latter cases is in point in support 
of the first one. 


Tue IDAHO OR DOUBLE OWNERSHIP THEORY 


In Idaho the interests of the spouses are equal and of the same 
sort. Whereas in Washington neither spouse owns the com- 
munity property, in Idaho both own it, that is, each owns an 
undivided and indivisible one half of it. Each has a legal title 
equal to that of the other without reference to which spouse 


52 Hayden »v. Zerbst, 49 Wash. 103, 94 Pac. 909 (1908); Stewart v. Kleinschmidt, 
51 Wash. go, 97 Pac. 1105 (1908); Powers ». Munson, 74 Wash. 234, 133 Pac. 453 
(1913); Woodland Lumber Co. v. Link, 16 Wash. 72, 47 Pac. 222 (1896); Patterson », 
Bowes, 78 Wash. 476, 139 Pac. 225 (1914). 

58 Carpenter v. Brackett, 57 Wash. 460, 107 Pac. 359 (1910). 
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holds the record title. This theory has the largest numerical sup- 
port of all, being followed in Arizona, Nevada, and New Mexico.® 

The husband, accordingly, cannot convey alone a good title to 
a bona fide purchaser who has no notice of the community rela- 
tionship even though that relationship has ceased to exist, and the 
land still stands in the husband’s name, when he is not the com- 
munity heir of his deceased wife. Oddly enough, however, the 
community property is liable to be taken for the separate obliga- 
tions of the husband whether they arise from contract * or tort.® 
Oddly, because since the conjugal interests are not severable,** the 
property of one person is taken to pay another’s obligations. Thus 
if Schramm v. Steele ® had arisen in Arizona," and presumably in 
Idaho the community property, including the wife’s interest 
therein would be subject to levy of execution and sale. In that 
case the husband was sued for damages for the alienation of the 
affections of another man’s wife, and judgment was awarded against 
him for a considerable sum. The community property, under the 
Washington theory, was properly held not liable. 

The wife does not inherit her one half from the husband as in 
California, and so pays an inheritance tax only on the other one 
half received from the deceased,” of which the surviving spouse is 
made the statutory heir,* and on the husband’s death her formerly 
vested interest is simply freed from his control. 


5 Kohny v. Dunbar, 21 Idaho, 258, 121 Pac. 544 (1912); Ewald v. Hufton, 31 
Idaho, 373, 173 Pac. 247 (1918); in Hall v. Johns, 17 Idaho, 224, 105 Pac. 71 (1909), 
the court with slight consideration followed the California theory and held that the 
wife has only an expectancy in community property. See opinion of Attorney General 

Palmer of Feb. 26, 1921, referred to in notes 4 sufra. In Bosma »v. Harder, 94 Ore. 
219, 185 Pac. 741 (1919), the Oregon court held that in Idaho the husband was the 
absolute owner of the community property and could give it away sans the wife’s 
consent, following the California and quite overlooking the Idaho cases. 

% LaTourette v. LaTourette, 15 Ariz. 200, 137 Pac. 426 (1914); Molina ». Ramirez, 
15 Ariz. 249, 138 Pac. 17 (1914); Im re Williams’ Estate, 40 Nev. 241, 161 Pac. 741 
(1916); Beals». Ares, 185 Pac. 780 (N. Mex., 1919). For the earlier view in New Mexico 
contra, see Reade v. DeLea, 14 N. Mex. 442, 95 Pac. 131 (1908). 

5% Ewald v. Hufton, supra, note 54. 

57 Holt v. Empey, 32 Idaho, 106, 178 Pac. 703 (1919). 

58 Villescas et Ux. v. Arizona Copper Co., 20 Ariz. 268, 179 Pac. 963 (1919). 

5? Stockand ». Bartlett, 4 Wash. 730, 31 Pac. 24 (1892). 

*° 97 Wash. 309, 166 Pac. 634 (1917). See note 37, supra. 

® Villescas v. Arizona Copper Co., see note 58, supra. 

® Kohny v. Dunbar, see note 54, supra. 

Tpano Comp. Srat., 1919, § 7803. 
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Since the.Idaho court has clearly declared that each spouse 
owns an undivided and, during marriage, indivisible one half 
vested, legal interest in the community property, without reference 
to which spouse holds the record title, it would seem that where a 
statute gives the other one half to the survivor on the prior death 
of the other without leaving a will, such survivor must take this 
other one half by succession and that the spouse so dying and hav- 
ing been possessed in life of such an interest in community property, 
must have left an estate subject to the jurisdiction of the probate 
court. In order to set out clearly the matter of the devolution of 
community property I quote at length the Idaho statute: 


“Upon the death of either husband or wife, one half of all the com- 
munity property shall go to the survivor, subject to the community debts, 
and the other half shall be subject to the testamentary disposition of the 
deceased husband or wife, in favor only of his, her, or their children or a 
parent of either spouse, subject to the community debts, provided that 
no more than one half of the decedent’s half of the community property 
may be left by will to a parent or parents. In case no such testa- 
mentary disposition shall have been made by the deceased husband or 
wife of his or her half of the community property, it shall go to the survivor, 
subject to the community debts, the family allowance and the charges 
and expenses of administration; Provided, however, that no administra- 
tion of the estate of the wife shall be necessary if she dies intestate.” 


On analyzing this statute we find in the first part of the section 
that “one half shall go to the survivor.” How does it “go” ? 
Since it is not inherited ® because it is already owned, this must 
mean something like ‘‘becomes the separate property of the sur- 
vivor” or is ‘‘freed from the limitations previously imposed on it.” 


6 TpaHo Comp. STAT., 1919, § 7803. 

% TpaHo Comp. StatT., 1919, § 7791. Other pertinent sections are as follows: § 7792, 
“The property, both real and personal, of one who dies without disposing of it by will, 
passes to the heirs of the intestate, subject to the control of the probate court, and to 
the possession of any administrator appointed by that court for the purposes of 
administration.” 

Sec. 7834, “‘When a person dies intestate, all his property, real and personal, with- 
out any distinction between them, is chargeable with the payment of his debts, except 
as otherwise provided in this code.” 

Sec. 6466 provides inter alia that the probate court shall have jurisdiction, “2. To 
grant letters testamentary of administration and of guardianship. . . . 3. To appoint 
appraisers of estates of deceased persons.” Sec. 7803 determines in what cases this 
jurisdiction is to be exercised. 
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As to the other one half, it is distinctly referred to as “the dece- 
dent’s half,” which the decedent can dispose of by will absolutely 
save as to the express limitations therein contained. If it is not so 
disposed of how shall it descend? “It shall go to the survivor.” 
Of course. “go to the survivor” here means something different 
from the same words in the first part of this section, because we are 
now dealing with the property of a different person who is at this 
time deceased. | 

The writer believes that under this section the deceased’s one 
half interest ‘“‘passes” to the survivor by succession and not by 
some notion of survivorship, as in estates by the entireties, or as 
in joint tenancies, or as one lawyer expressed it, ‘‘simply by virtue 
of the statute,” for the following reasons: 

(a) The court has said that the interests of each spouse are 
vested and equal, and that on the prior death of the husband the 
wife must pay an inheritance tax on the share coming from the 
husband. The converse must be true that the husband would pay 
an inheritance tax on the share coming from the deceased wife. 

(b) Another section of the code defines ‘‘succession” as the 
‘‘coming in of another to take the property of one who dies without 
disposing of it by will.” ® That is precisely what happens here. 

(c) Joint tenancies are expressly abolished.” If the same pro- 
vision does not expressly abolish tenancies by the entireties, and 
likewise if the sections of the code establishing community property 
do not expressly accomplish the same result, they do at least infer- 
_ entially, and unmistakably too, for the husband and wife cannot 
be tenants by the entirety and community tenants at the same 
time. The legislature intended to supplant the common-law system 
with something different coming from another source and not 
fettered with common-law notions of tenancy, and survivorship. 

(d) In the last part of the above-quoted section the proviso 
should be noted, ‘‘ Provided, however, that no administration of the 
estate of the wife shall be necessary if she dies intestate.” If her 
interest went to the husband by a sort of common-law survivorship 
then there would be no estate. The declaration that administration 
of her estate shall not be necessary if she dies intestate, certainly 
is not equivalent to saying that she left no estate and the provision 


6 TpaHo Comp. Stat. 1919, §§ 5328 and 5372. 
87 Td., §§ 4656 to 4674. 
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is quite meaningless if she left no estate. Of course this is also 
not the equivalent of saying that administration is useless or 
meaningless. It is not necessary usually, because community 
debts can be recovered against the husband and out of the com- 
munity property or his separate property. But if she left separate 
debts it seems to the writer that administration is quite necessary, 
for the statute as quoted supra ® indicates that estates of all dece- 
dents are liable for their debts. It may be desirable also to have a 
finding whether she died intestate or not; whether or not she was a 
married woman; whether she is survived by her husband; and if 
property stands in her name just what her relation to it is. Other- 
wise a suit to quiet title would inevitably arise. 

It is surprising, therefore, to find the Supreme Court of Idaho, 
in a recent decision, declaring that if a wife predeceases her hus- 
band, possessed of no separate property but leaving community 
property standing in her name, she left no estate. In Glover v. 
Brown ® the husband has transferred to the wife certain com- 
munity land, and the deed of transfer recited that the conveyance 
was made “‘to her and her heirs for her sole and separate use, bene- 
fit, and behoof, forever.”” The wife predeceased the husband and 
administration was had upon her estate. The probate court found 
the land to be community, and decreed it to the husband as the 


68 See § 7834 and note 6s, supra. 

69 32 Idaho, 426, 184 Pac. 649 (1919). It should be said, however, that this case 
was decided under a different statute on devolution. Under the law from 1887 to 1907 
the statute, § 5712, read as follows: ‘‘ Upon the death of the wife, the entire community 
property without administration belongs to the surviving husband, except such por- 
tion thereof as may have been set apart to her, by judicial decree for her support and 
maintenance, which portion is subject to her testamentary disposition, and in the 
absence of such disposition goes to her descendants or heirs, exclusive of her husband.” 
This statute was borrowed bodily from California, and under the earlier Idaho view 
(Hall v. Johns, supra) the same interpretation as in California would naturally be 
given to it. That view is in fact the one perhaps unconsciously followed by Morgan, 
C.J. But that view was dictum. The California statute does not easily fit in with the 
view of double ownership, but is not necessarily opposed to it. But the amendment 
quoted above (text page 57) did not change nor purport to change the nature of the wife’s 
interest, hence her interest under this section was a vested, legal title. Hence ‘‘ belongs 
to” must equal “descends to” or “‘goes to” and is awkwardly said of the part that he 
already owned as well as that he inherited. The writer knows of only three ways by 
which the wife’s interest could ‘‘ belong to” the husband on her death (assuming it has 
been proved that there are no estates by the entireties in Idaho): (a) he was already 
the owner, as in California; (b) he received it by will; (c) he took it as an heir. There 
seems to be no fourth way. The first two ways being eliminated, the third remains. 
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community heir of his wife. After mortgaging the land the husband 
became insane and a guardian was appointed for him. The mort- 
gage was foreclosed, but the guardian redeemed the land and later 
sold it at a guardian’s sale. The appellants claimed under this 
guardian’s sale. Years after, a minor child of the spouses brought 
an action to quiet title to a one half interest in this land, which 
he claimed on the ground that the land was separate, and not 
community, thus making a collateral attack upon the probate 
court’s decree. The view of Budge, J., who delivered the opinion 
of the court, was that the probate court was wrong in its finding 
that the property was community, and that such finding and dis- 
tribution based thereon was in excess of the court’s jurisdiction, 
and that this attack was direct. Morgan, C. J., concurring in the 
conclusion, said: 


“Tt is also clear, that tribunal did not have jurisdiction of the com- 
munity property because it did not belong to the wife’s estate, but on her 
death, belonged without administration, to the husband.” 


Rice, J., dissenting, still held that the probate court had no juris- 
diction because 


“The claim advanced by the husband that the property was community 
property and belonged to him, not as heir but as owner, is a claim adverse 
to the estate and presents a question of which the probate court had no 
jurisdiction.” 

Judge Rice cites two California cases,” in which it was held 
that on the prior death of the wife community property cannot be 
inventoried as a part of her estate and distributed to the husband, 
because the husband’s claim to the property as community is 
adverse to the wife’s estate. Under the California view that the 
husband is the absolute owner of the community property, of 
course no other conclusion could be reached. But under the Idaho 
theory of ownership, the property standing in a deceased wife’s 
name would presumably be community without a contrary recital, 
and might be where there was a contrary recital, and a claim that 
it is community would not be an adverse claim. Or if it is adverse, 
then on the prior death of the husband the claim that property 


7 In re Rowland’s Estate, 74 Cal. 523, 16 Pac. 315 (1888); Im re Klumpke’s Estate, 
167 Cal. 415, 139 Pac. 1062 (1914). See also Plass v. Plass, 121 Cal. 131, 53 Pac. 448 
(1898). 
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standing in his name is community would likewise be adverse, and 


the probate court would have no jurisdiction. The result, that 
probate courts do not have jurisdiction over the great mass of 
community property in the state of Idaho, is probably sufficient 
to condemn this view. Rice, J., however, clearly points out the 
error of the court in permitting a collateral attack on what was 
probably an erroneous but not void judgment of the probate court. 
The judgment of the probate court presupposes a finding of the 
probative facts as well as the ultimate character of the property,” 
over which matters the probate court has exclusive original juris- 
diction. In California the community property is administered 
with the husband’s estate only, and not with the wife’s, because 
he is the owner.” In Washington ® the community property is 
administered with the estate of whichever spouse dies first, the 
interests of each spouse, as in Idaho, being equal. No question of 
adverse claim has been raised there. A like conclusion was reached 
in an Arizona case,” the argument of the court containing its own 
refutation. 

While it seems illogical that community property under the 
Idaho view should be liable for the husband’s separate obligations, 


1 In re Hill’s Estate, 167 Cal. 59, 138 Pac. 690 (1914). _ 

7 In re Young’s Estate, 123 Cal. 337, 55 Pac. 1011 (1899); Fennell ». Drinkhouse, 
131 Cal. 447, 63 Pac. 734 (1901). Jurisdiction of probate courts « over community 
property estates will be considered in a subsequent paper. 

7% Ryan v. Fergusson, 3 Wash. 356, 28 Pac. g10 (1891); Im re Hill’s Estate, 6 Wash. 
285, 33 Pac. 585 (1893); Wiley v. Verhaest, 52 Wash. 475, 100 Pac. 1008 (1909). In 
Doyle v. Langdon, 80 Wash. 175, 141 Pac. 352 (1914), substantially the same problem 
as in Glover v. Brown was before the court, and it was held that where what was prob- 
ably the wife’s separate property was inventoried as community property, and the 
court so found, this finding was conclusive on collateral attack, and there being no 
fraud, the decree could not be set aside. The Texas court held similarly that a find- 
ing that what was perhaps separate property of the wife was community, was con- 
clusive in favor of bona fide purchasers from the husband, Alexander v. Barton, 71 S. W. 
71 (Tex. Civ. App., 1902). In Wiley». Verhaest, supra, only the wife’s one half interest 
in the community property was administered upon her death. 

™ Escalada v. Wilson, 19 Ariz. 205, 168 Pac. 503 (1917). ‘The court observes, 
p. 207: “When there is a child or children, instead of the survivor being vested with 
the entire community property, he is vested with one half only, and the other half vests 
in the child or children of the deceased. The same law that gives immediate title to 
the survivor in the community property vests title in the child or children. It is true 
that one takes title by virtue of survivorship, whereas the other takes as an heir, but 
both titles are referable to the same statutory provision.” See In re Williams’ Estate 
(supra, note 55) the wife pays an inheritance tax only on the deceased husband’s 
share. See note in Ann. Cas. 1913D, 492. 
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yet that view is preferable to one which would permit his share of 
the community property to be so taken.” It is of the very essence 
of the system that the interests of the spouses should be inseverable, 
except perhaps by their own voluntary acts.” 


THe TEXAS OR Trust THEORY 


The Texas courts hold that the interests of the spouses are 
beneficially equal but the legal title is in the husband, the wife’s 
interest being vested but equitable.” Yet if the record title should 
chance to stand in the wife’s name,” she is the legal owner and 
holds the husband’s interest as a trustee. As a result she can 
convey a good title to a bona fide purchaser even in fraud of the 
husband.”® In Texas the husband has with some exceptions the 
absolute power of alienation as well as the management, and this 
statutory provision probably at first influenced the court’s view in 


% It is refreshing to find that the court in Ewald v. Hufton (supra, note 54) did not 
fall into the error of the Washington court, discussed in the cases cited in note 40, supra. 
The doctrine of bona fide purchaser without notice of the community relationship was 
urged upon the court and the Washington and Texas cases cited. The Texas cases, 
while correct under the Texas theory, could not be followed in Idaho. 

% Blum »v. Rogers, 9 S. W. 595 (Tex., 1888); Johnson v. Johnson, 24 Cal. App. 
Dec. 407, 164 Pac. 421 (1917); Noel ». Clark, 60 S. W. 256 (Tex. Civ. App., 1901); 
Teague v. Lindsey, 31 Tex. Civ. App. 161, 71 S. W. 573 (1903); Sharp v. Loupe, 52 
Pac. 134 (Cal., 1898); Rawlins ». Giddens, 5 So. 501 (La., 1894). 

77 Burnham »v. Hardy Oil Co., 108 Tex. 555, 195 S. W. 1139 (1917); see also 124 
S. W. 221, 147 S. W. 330. See also advance sheets of the opinions of the Attorney 
General, Sept. 10, 1920, at page 298, holding that in Texas husband and wife in 
rendering separate income-tax returns may each report as gross income one half the 
total income from community property. 

78 Houston Oil Co. ». Choate, 232 S. W. 285 (Tex. Com. App., 1921); Mitchell ». 
Schofield, 106 Tex. 512, 171 S. W. 1121 (1915). In California, however, if community 
property stands in the wife’s name, the husband is still the legal and not merely 
equitable owner of the whole. Mitchell v. Moses, 13 Cal. App. Dec. 75, 117 Pac. 685 
(1911). 

79 See among others, Zimpelman v. Robb, 53 Tex. 274 (1880); Edwards v. Brown, 68, 
Tex. 329, 4 S. W. 380, 5 S. W. 87 (1887); Burnham v. Hardy Oil Co., supra, note 77; 
Kirby Lumber Co. v. Smith, 185 S. W. 1068 (Tex. Civ. App., 1916); Johnson v. Master- 
son Irr. Co., 217 S. W. 407 (Tex. Civ. App., 1920); Hill ». Moore, 62 Tex. 610 (1884); 
Patty v. Middleton, 82 Tex. 586, 17 S. W. 909 (1892); Pouncey v. May, 76 Tex. 565, 
13 S. W. 383 (1890); Randolph v. Junker, 21 S. W. 551 (Tex. Civ. App., 1892); where, 
however, there was notice and the rule held not to apply. Mangum »v. White, 16 
Tex. Civ. App. 254, 41 S. W. 80 (1897); Derrett v. Britton, 35 Tex. Civ. App. 80, 
80 S. W. 562 (1904). But a quitclaim conveyance does not protect a bona fide 
purchaser, Gallup ». Huling, 241 Fed. 858 (1917). 
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respect to the difference in the nature of the interest of the two 
spouses. The cases, therefore, from this state should have no appli- 
cation in Idaho and Washington, and as above observed such power 
is expressly denied in Idaho.*® In Washington, however, the court 
seems to hold some such view as this, though this doctrine was not 
applied in Adams v. Black,*! where the spouses were cohabiting, the 
purchaser from the husband having no notice of the latter’s mar- 
riage. But it does seem to be followed to some extent in Washing- 
ton in cases where the spouses do not cohabit and the general 
public has no notice of the relationship. This Texas doctrine of the 
rights of a bona fide purchaser is now statutory in Washington.™ 
The Texas court has not always been consistent in the expres- 
sion of this proposition that the husband is trustee for the com- 
munity, though substantially consistent in the application of it. 
It has sometimes been said that the interests of the spouses were 
in all respects equal, but it has finally been settled the other way.* 
It seems probable that Louisiana adopts the Texas theory ™ 
more nearly than that of any other state, although expressions may 
be found which point to the California,® the Washington,* and 
the Idaho *’ views. It seems clear, however, that the interest of 


the wife in Louisiana is vested, and that on her one half she does. 


not pay an inheritance tax.** The husband cannot alienate in 
fraud of the wife, but he has the power of alienation. 


80 Ewald v. Hufton, see note 54, supra. 81 6 Wash. 528, 33 Pac. 1074 (1893). 

8 See supra, note 46. Cf. Catrrornaa Crv. Cope, § 1724. 

83 See cases cited in Burnham »v. Hardy Oil Co., supra, note 77, which latter case 
finally determines that the wife’s interest is equitable only. 

& Succession of McCloskey, 144 La. 438, 80 So. 650 (1919); Beck v. Natalie Oil 
Co., 143 La. 154, 78 So. 430 (1918); Succession of Marsal, 118 La. 212, 42 So. 778 
(1907); Dixon v. Dixon’s Ex’rs., 4 La. 188 (1832); Succession of Teller, 49 La. Ann. 
281, 21 So. 265 (1897); Baker’s Succession, 129 La. 74, 55 So. 714 (1911). In Curtis’ 
Succession, ro La. Ann. 662 (1855) it was said that a negotiable paper given by the 
husband for his individual debts may, unless acquired after maturity, or with notice, 
be enforced against the community property. Mr. McKay does not agree.with this; 
see McKay, Community Property, § 288. 

% Guice v. Lawrence, 2 La. Ann. 226 (1847); Succession of Boyer, 36 La. Ann. 506 
(1884); Luria v. Cote Blanche Co., 114 La. 385, 38 So. 279 (1905); Peck v. Board of 
Directors, 137 La. 334, 68 So. 629 (1915). 

% Fletcher v. Hodges, 145 La. 927, 83 So. 194 (1919); Garlick ». Dalbey, 147 La. 
18, 84 So. 441 (1920). 

87 Dixon v. Dixon’s Ex’rs, see supra, note 84. 

88 Succession of Marsal, 118 La. 212, 42 So. 778 (1907). Where the wife bequeaths 
to her husband her one half interest in the community property, the husband must 
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OF CoMMUNITY OWNERSHIP 


The problem of what community ownership is, it should be 
recalled, is being examined here with reference only to the eight 
states of the United States which purport to adopt the system, 
and which have been influenced naturally, in the way they look 
upon the system, by common-law notions. 

What is, then, the nature of the ownership of community prop- 
erty? With the diversity of views outlined above, is it possible 
to generalize? 

First, we observe that in all the states but California the wife 
has at least a beneficial interest equal to the husband’s. California 
holds that the husband is the owner, not really because he has a 
larger equitable right in it, but because of a statute which provides 
that where a person has absolute power of dominion over property 
he is the owner,* thus confusing, as Mr. Justice Holmes suggests, 
agency with dominium.** When such power was gradually en- 
croached upon by statute the dominium was thought to continue as 
before. Thus the agency gave rise to the dominium, but the revo- 
cation of the agency did not alter the dominium. So in California 
one may say, using Louisiana terms, that the wife is a forced heir 
of the husband in respect to one half of the community property if 
she survives him. If she is divorced, an equal division should be 
made, and if none is made they become equal tenants in common.” 
Even while he had the absolute power of alienation he could not 
alienate for the purpose of defrauding her.* If this makes her a 
mere heir and if she has a mere expectancy it is of a kind not known 
to the common law. 

There are some respects in which this community of spouses 
resembles in its proprietary aspects, respectively, a partnership and 
a corporation. And to use feudal terms, this estate in lands bears 
resemblances also to a tenancy by the entirety, a joint tenancy, 


pay an inheritance tax. Succession of May, 120 La. 691, 45 So. 551 (1908). The view 
herein expressed is the opinion of Attorney General Palmer also, who in the advance 
sheets of his opinion of February 26, 1921, at page 435, classes Louisiana with the states 
where the wife has a vested interest, rather than with California. 

89 Spreckels v. Spreckels, 116 Cal. 339, 48 Pac. 228 (1897). 

90 Arnett v. Reade, see supra, note 28. 

* Harvey v. Pocock, 92 Wash. 625, 159 Pac. 771 (1916); Johnson v. Garner, 233 
Fed. 756 (1916); Jones v. Frazier, 201 S. W. 445 (Tex."Civ. App., 1918). 
® Smith v. Smith, see note 6, supra. 
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and a tenancy in common. In Holyoke v. Jackson™ the com- 
munity is likened to and contrasted with a commercial partnership: 
It is like a partnership in that some property from one or both 
forms a common stock which bears the losses and receives the profits 
and is liable for the common debts; but unlike in that no regard is 
paid to the proportionate contribution, service, or business fidelity; 
that each is incapable of disposing of his or her interest; both are 
powerless to escape the relationship, to vary its terms, or to dis- 
tribute its assets or profits. In fixity of constitution it resembles a 
corporation; also it is originated by the state and its powers and 
liabilities are ordained by statute. The proprietary interests of the 
spouses are not merely united but unified; not mixed or blent, but 
identical. It is sui generis a creature of the statute. Management 
and disposition may be vested in one or both, but that does not 
affect the proprietary interests, and the legislature may change such 
power at will. It is believed by the writer that this statement 
by the Washington court is a substantially accurate description of 
the legal concept of the community of husband and wife. 

In LaTourette v. LaTouretie™ the Arizona court declares that 
by virtue of the statute giving the whole of the community property 
to the survivor on the death of either, intestate, the community 
estate is like an estate by the entirety. This seems to be a mis- 
take. It is like that only in the respect that its existence depends on 
marriage. It is true under a statute like Idaho’s that the deceased’s 
share goes to the survivor, but it goes by inheritance and not by the 
fact of survivorship simply. The court proceeds: 


“In this aspect of the community relationship the husband and wife 
may be considered as one, owning the property during the existence of 
the marriage with the unities of time, title, and interest and possession 
present, and at the death of one the survivor takes all. So, in tenancy 
by the entirety, each one may be regarded as owning all the property 
with the unities of person, time, title, interest, and possession with a 
survivorship. A conveyance of real and personal property to a husband 
and his wife makes them owners by the entirety at common law. They 
are not seised as joint tenants per tout et per my, but by the entirety per 
tout et non per my. But under the statute also, if the deceased have a child 


% 3 Pac. 841 (Wash., 1882). 
™ See note 55, supra. 
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or children, the survivor is entitled to his or her one-half of the property, 
and the other half passes to the child or children of the deceased. In this 
latter feature of the statute there is no right of survivorship, and, except 
that of possession, the unities are lacking, thus resembling a tenancy in 
common.” 


The mistake herein made has already been pointed out, namely, 
that the survivor does not take the deceased’s share by mere sur- 
vivorship. That question how the survivor takes will be squarely 
faced when such surviving spouse is called upon to pay an inherit- 
ance tax, or when the deceased leaves debts but no separate estate. 
In fact, save for the necessity of marriage, the interests are more 
like those in joint tenancy where the parties are seized per tout et 
per my, the survivor having a jus accrescendi not found in a tenancy 
by the entirety. It is believed, however, that they are seized per 
my et non per tout, as in tenancies in common. Two limitations 
upon estates by the entireties,” viz., the fact that there is no power 
to alienate so as to cut off survivorship, and the fact that such 
survivorship (if it exist) cannot be cut off under execution against 
the husband, do not necessarily exist in the case of community 
tenancy, and in fact in several states do not exist. 

This insistence that the community arising between husband and 
wife, including their proprietary interests, is a thing sud generis 
and not a blend of common-law conceptions, is not mere quibbling, 
and the difference is often of great importance, especially with 
reference to separate obligations, probate and administration, and 
inheritance tax. It seems difficult for the courts to divest them- 
selves wholly of the common way of regarding estates. Naturally 
the courts of the various states know each its own theory better 
than it knows the theory of the others, but the importance of 
understanding the theory which obtains in a different jurisdiction, 
when the decisions therefrom are being cited, seems to be great, 
particularly where the case is cited for application by analogy or in 
collateral matters. 

The entity theory adopted in Washington seems sound and to 
lead most nearly to equality between the spouses. What the social 
effects have been, whether litigation has increased or decreased, 
whether the social interest in the satisfaction of obligations has 


% See 1 TrrFANY, REAL PROPERTY, 2 ed., § 194. 
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been affected, cannot be accurately gaged at this time. The rights 
of the husband’s creditors and the rights of the wife, so frequently 
in conflict, seem to find under this view a satisfactory solution, and 
dependence of the wife is replaced with conjugal interdependence. 
Alvin E. Evans. 


Law Scuoot, UNIVERSITY OF IDAHO. 
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JupiciaAL DiscRETION IN THE LAw oFr Torts. — We need, says Dean 
Pound, a movement “for the adjustment of principles and doctrines to 
the human conditions they are to govern rather than to assumed first 
principles; for putting the human factor in the central place, and rele- 
gating logic to its true position as an instrument.” ! Nowhere is this 
more true than in that most human department of legal relations — the 
law of torts. Nowhere is it more true than when we are dealing with the 

-relation between the occupier of land and the category of persons called 
trespassers — that rather inferior breed of outlaws? who have only 
lately come to be recognized as human beings.’ Yet in few instances have 
the courts been more slow to recognize the danger of destroying principles 
with syllogisms. 

A springboard, attached at its base to the property of the New York 
Central Railroad Company, extended out more than seven feet over the 
waters of the Harlem River, a public watercourse. A boy, swimming in 
the river, climbed upon the springboard and stood at its end, prepared 
to dive. Through lack of ordinary care on the part of the railroad, a pole 


1 Roscoe Pound, “Mechanical Jurisprudence,” 8 Cot. L. REv. 605, 609. 

? This statement should not, of course, be taken too strictly. Much talk of the 
sort has, however, led a court naively to deny that the trespasser is an outlaw. See 
Brooks ». Pittsburgh, etc. R. R. Co., 158 Ind. 62, 69, 62 N. E. 694, 696 (1902.) 

* For a concise and accurate statement of the law regarding the duty of an occupier 
to trespassers — which has not changed materially in the quarter-century since the 
statement was made — see Jeremiah Smith, “Liability of Landowners to Children 
Entering Without Permission,” 11 Harv. L. REV. 349-350. 
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supporting high-tension electric wires on its property gave way; the 
falling wires struck the boy and swept him to his death in the waters 
below. The New York Court of Appeals allowed the proper parties to 
recover for a negligent killing. Judge Cardozo wrote a brilliantly human 
opinion. Three judges dissented. 

Now here is a case which, if decided in the usual way upon “assumed 
first principles,” would present an opportunity for many of the extreme 
niceties of judicial logic. Was this board such a part of the railroad’s 
property that it might maintain an action of trespass quare clausum fre- 
git against the boy for treading upon it? The better view seems to be the 
negative — that such encroachments as this springboard upon public 
property may be treated either as disseisin, so as to give the encroaching 
owner possession, or as mere trespass; but that the election is with the 
state. Here is one ground upon which the case might have gone — 
that the railroad was not so in possession of the property as to constitute 
the boy a trespasser. But passing over that, — was not the defendant 
liable on the principle that one who negligently maintains in a dangerous 
condition premises adjacent to a public highway (such as this water- 
course) is liable for injuries caused thereby to persons using the highway? 
This is a principle which seems well fixed in the law,® but which in its 
application leads to many complications.’ Traced through its mazes, 
this might provide another ground upon which to rest the case. Then, 
if we assume the boy to be a trespasser, we must ask whether he was 
killed by the falling wires negligently maintained as a dangerous condition 
of the premises,® or by the electric current passing though the wires as an 
active course of conduct. If the latter is true, it leads us into the whole 
mass of dispute over perceived and unperceived, anticipated and unantici- 
pated trespassers, and the complex deductions from these strict cate- 
gories.® We might even remand the case to determine whether the 
wires touched the boy after he left the springboard — i. e., whether they 
struck him when he was not technically a trespasser! 

But the majority opinion will have none of this. Judge Cardozo 
sweeps away all deductive tangles. He cannot see the difference between 
the relation of this human being to this corporation when he isa technical 


4 Hynes v. New York Central R. R. Co., 131 N. E. 898 (N. Y., 1921). See RECENT 
CASES, infra, p. 94. 

5 McCourt v. Eckstein, 22 Wis. 153 (1867); Butler v. Telephone Co., 186 N. Y. 
486, 79 N. E. 716 (1906); ‘Murphy v. Bolger, 60 Vt. 723 (1888). 

6 Beck »v. Carter, 68 N. Y. 283 (1877); Chickering ». Thompson, 76 N. H. 311, 
82 Atl. 839 (1912); Hutson ». King, 95 Ga. 271, 22 S. E. 615 (1895). 

7 Thus there is, it seems, no liability when the traveller wanders from the path 
intentionally or unnecessarily. Lorenzo v. Wirth, 170 Mass. 596, 49 N. E. 1010 (1898); 
Johnson v. Laundry Co., 122 Ky. 369, 92 S. W. 330 (1906). Or when a person ap- 
proaches the dangerous spot from another direction than from the road. Dobbins ». 
Missouri K. & T. Ry. Co., 91 Tex. 60, 41 S. W. 62 (1897). Some wooden courts have 
run up against a logical difficulty i in this subdivision, and have refused to allow re- 
covery unless “it be conceded that because of the nearness of this stairway to the 
sidewalk, the plaintiff might be injured by it without becoming a trespasser on the 
defendant’s property”! Collins v. Decker, 120 App. Div. 645, 105 N. Y. Supp. 35% 
359 (1907); Sheehan v. Bailey Building Co., 42 Wash. 535, 85 Pac. 44 (1906). 

Beck ». Carter, note 6, supra. 

8 The general rule is that a trespasser takes the risk of the condition of the premises. 
Lary ». Cleveland R. Co., 78 Ind. 323 (1881). 
® See note 3, supra. 
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trespasser with his feet upon the springboard, and when he is immersed in 
the public river immediately below, or is even clutching the board with 
his hands, or when he is a few inches in space above it, jumping through 
the air. “Rights and duties in systems of living law,” he says, “are not 
built upon such quicksands.” !° 

Now this smacks strongly of the capricious personal brand of justice 
dispensed by an Oriental monarch, and therein lies its danger. But 
somewhat of this discretionary element must be injected intd our juris- 
prudence if we are to escape an absolutely mechanical system of law. 
For no matter how wide or how narrow we make our categories, there 
will always be borderline cases which fit into more than one of them." It 
is here that set rules must be abandoned and resort must be had to the 
fundamental interests that lie behind them. It is in weighing and 
balancing these interests that the discretionary element must enter. 
When rules conflict and collide, judges must have regard for “the human 
conditions they are to govern.” | 

The decision in this case does not establish any new principle in the law 
of torts. In future citations it will probably be resolved upon either of 
the first two points mentioned in analyzing it. But it does represent a 
distinctly new spirit in judicial method —a spirit which will refuse to 
uphold abstract categories and formal deductions to the detriment of 
individual and social interests; a spirit which will “relegate logic to its 
true position as an instrument.” 


ExcIsEs AS Property TAxES.— Many state constitutions provide 


that all property shall be taxed uniformly in proportion to value.! These 
provisions are often held to prevent even a difference in the rate of taxa- 
tion between realty and personalty,? and certainly do not allow a single 
article to be selected for a general tax at a higher rate. At the same 
time, practical considerations make it desirable that property taxes 


10 See Hynes v. New York Central R. R. Co., supra, note 4, at p. 899. 

11 Judge Cardozo’s opinion concludes: ‘There are times when there is little trouble 
in marking off the field of exemption and immunity from that of liability and duty. Here 
structures and ways are so united and commingled, superimposed upon each other, 
that the fields are brought together. In such circumstances there is little help in pur- 
suing general maxims to ultimate conclusions. They have been framed alio intuito. 
They must be reformulated and readapted to meet exceptional conditions. Rules 
appropriate to spheres which are conceived of as separate and distinct cannot be 
po ata when the spheres become concentric. There must be readjustment or col- 
lision. In one sense, and that a highly technical and artificial one, the diver at the end 
of the springboard is an intruder on the adjoining lands. In another sense, and one 
that i a will accept more readily, he is still in public waters in the exercise of public 
rights. The law must say whether it will subject him to the rule of one field or of the 
other, of this sphere or of that. We think that considerations of analogy, of conven- 
ience, of policy, and of justice, exclude him from the field of the defendant’s immunity 
and exemption and place him in the field of liability and duty.” Hynes ». New York 
Central R. R. Co., supra, note 4, at p. goo. 


1 See 1 CooLey, TAXATION, 3 ed., 274; JUDSON, TAXATION, 2 ed., § 503, and pp. 
769 et seq. 

2 Savannah v. Weed, 84 Ga. 683, 11 S. E. 235 (1890). See First National Bank ». 
Holmes, 246 Ill. 362, 369, 92 N. E. 893, 895 (1910). 

* Thompson v. Kreutzer, 112 Miss. 165, 72 So. 891 (1916); State v. Cumberland & 
Pennsylvania R. R. Co., 40 Md. 22 (1873). 
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should not be universal in scope.‘ The constitutional provisions referred 
to do not prevent the imposition of excise taxes upon selected classes of 
persons.’ It is therefore not surprising to find efforts, more or less 
unconscious, to effect what is in substance a property tax in the guise of 
an excise.® 

A property tax is one imposed periodically upon the property itself. 
Its true nature is shown by the fact that it can be imposed upon property 
belonging to non-residents,’ although mere ownership of property within 
a sovereign’s jurisdiction gives no personal jurisdiction. On the other 
hand an excise is a personal tax imposed for any act, or exercise of a 
privilege, or occupation. It would seem to follow that a different rate 
of taxation could be imposed upon different property merely by making 
the tax a personal one graduated upon the amount of a certain sort of 
property’ owned, as, for example, a tax upon the privilege of ownership. 
But it is generally agreed that the constitutional provisions apply not 
only to property taxes which are called such, but also to purported 
excises whose effect in substance is to tax the property. 

A tax on property is necessarily a charge upon the assets of the owner 
at the time assessment is made, and not a charge upon the assets of any 
one else at that time. In other words, the effect of an admitted property 
tax as to a particular individual is that it is certain to be imposed if he 
owns property when the assessment is made, and certain not to be 
imposed if he does not then own the property. A personal tax which has 
a similar effect is clearly in substance a property tax. Thus a tax levied 
upon the occupation of owning particular kinds of land is unconstitutional.® 
And the same is true of a tax upon the privilege merely of keeping 
a certain sort of property.!® Conversely, if the tax is sure to be imposed 
upon a particular person although the property on which it is claimed 


‘See WELLS, THEORY AND PRACTICE OF TAXATION, 628; NEw York Commis- 
SIONERS TO REVISE TAXES, SECOND REPORT, 9 et seq. 

5 State v. Guilbert, 70 Ohio St. 229, 71 N. E. 636 (1904); Salt Lake City ». Christen- 
son Co., 34 Utah, 38, 95 Pac. 523 (1908); Glasgow v. Rowse, 43 Mo. 479 (18609). 

6 The Federal courts follow the decisions of the local courts. Dawson v. Kentucky 
pr mr pe Co., 41 Sup. Ct. 272 (1921); Brown-Forman Co. v. Kentucky, 217 U. S. 
563 (1910). 

7 Mills v. Thornton, 26 Ill. 300 (1861); People ex rel. Cook v. Dunckel, 69 Misc. 
361, 125 N. Y. Supp. 385 (1910). See Joseph H. Beale, “Jurisdiction to Tax,” 32 
Harv. L. REv. 587, 593. In such cases the enforcement of the tax must be in rem. 
Dewey v. Des Moines, 173 U. S. 193 (1899); Matter of Maltbie v. Lopsitz Mills Co., 
223 N. Y. 227, 119 N. E. 388 (1918). 

8 Pennoyer v. Neff, 95 U. S. 714 (1877). 

® Thompson »v. Kreutzer, 112 Miss. 165, 72 So. 891 (1916). Contra, Producers’ Oil 
Co. v. Stephens, 44 Tex. Civ. App. 327, 99 S. W. 157 (1907). In an early case the 
United States Supreme Court held that a Federal tax upon the keeping of pleasure 
carriages was not a “direct” tax. Hylton v. United States, 3 Dall. (U. S.) 171 (1796). 
The decision might be rested on the ground that at that time it was thought that only 
taxes on land, and capitation taxes, were “‘direct.’”? See Hamilton’s argument, 8 
Hamitton, Works, Lodge ed., 378. But the same court has now held that a Federal 
tax upon personalty must be apportioned. Pierce »v. United States, 232 U. S. 290 
(oma Any decision that a Federal tax does not constitute a “direct” tax must 
therefore be regarded as an authority that it is not a property tax. On this ground 
it was held that a Federal tax upon the use of yachts could not be imposed upon one 
whose use consisted only in ownership. Pierce v. United States, supra, reversing 
United States v. Billings, 190 Fed. 359 (S. D. N. Y. 1911). 

10 Johnston v. Macon, 62 Ga. 645 (1879). 
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to be laid is no longer his, it is clearly an excise. A transfer or sales tax 
is therefore, in substance as well as form, an excise tax." 

Logically, a tax which does not come within the above classification 
may or may not be substantially a property tax. The line seems to be 
drawn by considering a tax as on property when its payment is a pre- 
requisite of making any possible use, but not otherwise. In the border- 
line cases, it will take the form of taxing either an occupation as such, or a 
use as such. In operation every tax on an occupation involves taxing 
some use of property, and often of taxing the only practical use. A tax 
on the occupation of manufacturing is an excise,” but machinery could 
be used for little else. This result must be sustained; such a tax has 
always been considered a typical excise. No constitutional provision 
could ever have been intended to prohibit such a tax. Indeed, many 
constitutions provide explicitly for a tax upon occupations.” 

The same principles apply to the taxation of a use as such. Beneficial 
use may be practically prohibited by a valid excise.“ Despite judicial 
statements to the contrary,’ it seems that even one so fundamental as 
that of deriving income may be taxed without taxing the property from 
which the income is derived.* This follows from the fact that income 
from foreign property may be taxed,!” since it is clear that a sovereign 
cannot impose a property tax on property beyond the jurisdiction.’* If, 
however, the tax statute means an absolute prohibition of use unless the 
tax is paid, the limit is considered reached. ‘Thus a tax upon the gross 


11 Thomas v. United States, 192 U. S. 363 (1903); People ex rel. Hatch v. Reardon, 
184 N. Y. 431, 77 N. E. 970 (1906), aff’d Hatch v. Reardon, 204 U. S. 152 (1907); 
rage Yr ag 86 Tenn. 134, 5 S. W. 593 (1887). But see Livingston v. Albany, 41 

a1 (1870). 

® 1 Strater Bros. Tobacco Co. ». Commonwealth, 117 Ky. 604, 78 S. W. 871 (1904); 
Spreckles Sugar Refining Co. v. McLain, 109 Fed. 76 (E. D. Pa., 1901), reversed (on 
another point) 192 U. S. 397 (1901). There are a great number of cases sustaining, 
as excises, taxes on the use of property. See Atlanta National Association v. Stewart, 
tog Ga. 80, 35 S. E. 73 (1900); Newton ». Atchison, 31 Kan. 151, 1 Pac. 288 (1883); 
Clark ». Titusville, 184 U. S. 329 (1902). The limits of an occupation may be fixed 
by the aggregate amount of business done. Commonwealth ». Hazel, 155 Ky. 30, . 
459 S. W. 673 (1913). 

8 See, ¢e.g., CONSTITUTION, Kentucky, §181. The occupation must be for 
profit to be taxable as such. Tarde v. Benseman, 31 Tex. 277 (1868). 

44 Driving automobile on public way: Kane ». State, 81 N. J. L. 594, 80 Atl. 453 
(r911); Commonwealth ». Boyd, 188 Mass. 79, 74 N. E. 255 (1905); Terre Haute v. 
Kersey, 159 Ind. 300, 64 N. E. 469 (1902). Keeping dogs: Longyear v. Buck, 83 
Mich. 236, 47 N. W. 234 (1890); Mowery »v. Salisbury, 82 N. C. 175 (1880). 

15 See Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 581 (1895); Opinion 
of the Justices, 220 Mass. 613, 624, 108 N. E. 570, 574 (1915). 

16 An income tax is in reality a property tax upon the income, as is shown by the 
fact that a state can tax the income received from land within its jurisdiction but 
belonging to non-residents. Shaffer v. Carter, 252 U. S. 37 (1920); Travis ». Yale & 
Towne Mfg, Co., 252 U. S. 60 (1920). But it is clear that its imposition in effect 
taxes the particular use of deriving income from the property. 

17 See Maguire v. Trefry, 253 U. S. 12 (1920). All income tax statutes include 
income from foreign lands. See 1919, BARNES, FEDERAL CopE, § 5514; BLack, INCOME 
TAXES, “ ed., pp. 643 ef seg. Yet these provisions appear never to have been 
questioned. 

18 See State Tax on Foreign-held Bonds, 15 Wall. (U.S.) 300, 319 (1872); Louisville 
& Jeffersonville Ferry Co. v. Kentucky, 188 U. S. 385 (1903); Union Refrigerator 
eo me v. Kentucky, 199 U. S. 194 (1905). See 1 WHARTON, ConFLICT or Laws, 
3ed., a. 
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value of the production of mineral lands cannot be sustained as an excise 
tax.'® Moreover, calling the tax one upon an occupation cannot change 
its character if the effect is to produce the result just described.” 

The same question is raised in a recent Kentucky case, where a tax 
upon the occupation of removing spirits from bond was held unconstitu- 
tional when levied upon an owner.” Whiskey while it remains in bond 
is as little capable of use as unmined minerals; so the decision is in accord 
with the previous authority. It seems difficult to find a rational dis- 
tinction between taxation of every speculatively possible use, and of 
nearly every beneficial use. No court has attempted an explanation. 
Probably all that can be said is that taxation of the latter is an excise 
ex vi termini, while the former appears to come so close to taxing mere 
ownership that it can be considered as nothing else. 


DISCRETION IN Quo WARRANTO AGAINST A PuBLIC CORPORATION.— 
Quo Warranto is the appropriate mode of inquiry by what right a body 
of individuals or an alleged corporation! exercises the functions and 
franchises of a municipal or other public corporation;? or of testing the 
right of an individual to hold office in such a corporation. The normal 
result of a finding that such franchises have been usurped is a judg- 
ment of ouster,‘ terminating at once the activities of the de facto ® offi- 
cer or corporation.® Occasionally, however, a municipality technically 
void has existed so long and under such circumstances that the public 
good is better served by the uninterrupted user of the usurped franchises 


19 Large Oil Co. ». Howard. 63 Okla. 143, 163 Pac. 537 (1917). Contra, Raydure 
». Board of Supervisors, 183 Ky. 84, 99, 209 S. W. 19, 26 (1919). Bunt see State v. 
Cumberland & Pennsylvania R. R. Co., 40 Md. 22 (1873). 

20 Thompson r. McLeod, 112 Miss. 383, 73 So. 193 (1916). 

% Craig v. E. H. Taylor, Jr., & Sons, 232 S. W. 395 (Ky.). For the facts of this case 
see RECENT CASES, infra, p. 94. The United States Supreme Court had previously 
reached the same result, as a matter of Kentucky law. Dawson v. Kentucky Dis- 
tilleries Co., 41 Sup. Ct. 272 (1921). If there had been an occupation of attending 
to the formalities of taking spirits out of bond for owners it would seem to be a valid 
tax. 


1 That the corporation de facto is the proper party defendant: State ». Leischer, 
117 Wis. 475, 94 N. W. 299 (1903); State v. Atlantic Highlands, 50 N. J. L. 457 (1888). 
Contra: State v. Small, 131 Mo. App. 470, 109 S. W. 1079 (1908). 

? State v. City of Birmingham, 160 Ala. 196, 48 So. 843 (1909); State v. Atlantic 
Highlands, supra; State v. Bradford, 32 Vt. 50 (1859). See HicH, EXTRAORDINARY 
LEGAL REMEDIES, 3 ed., 641; 2 Ditton, MunicipAL CorPoRATIONS, 4 ed., § 890; also 
cases in note 12, infra. 

§ Darley v. Queen, 12 Cl. & F. 520 (1845); Comm. v. Allen, 128 Mass. 308 (1880). 
Occasionally this is made the method of an indirect attack upon the validity of the 
municipality itself. State ». Leischer, supra. But when at the instance of a private 
relator under the Statute of Anne, it is restricted by the court’s power in its sound dis- 
cretion to refuse to allow the information to be filed. King v. Trevenen, 2 B. & Ald. 
479 (1819). See also note 9, infra. 

4 State v. Bradford, supra. And see State ». Woods, 233 Mo. 357, 135 S. W. 932 
(1911), where judgment of ouster issued as of course. 

5 The American doctrine seems to be that a de jure municipal corporation can be 
extinguished only by legislative enactment. See Hicu, ExTraorpinary LEGAL 
REMEDIES, 3 ed., 637; Cain v. Brown, 111 Mich. 657, 70 N. W. 337 (1897). 

® See Hicu, op. cit., 697, 701. 


> 


74 _ HARVARD LAW REVIEW 


than by the vindication of the bare right of the state. It is therefore 
held in a recent Massachusetts case’ that the court may in its sound 
discretion decline to issue process in quo warranto to such a corporation 
even though at the instance of the Attorney General acting ex officio. 

The original writ of quo warranto and the information which super- 
seded it, being at the common law matters of royal prerogative,* were 
down to the time of the statute of g Anne, c. 20° unhampered by any 
discretionary powers in the courts, and this rule has in the case of ex 
officio proceedings by the Attorney General continued in England 
and is still the weight of authority in this country." Both were and are 
the machinery of the common law and not of equity,” and the bill in 
equity is not a proper substitute therefor. And yet, to meet a growing 
recognition that the state has an interest in the continuous operation of 
the smaller units within itself which play so large a part in direct gov- 
ernmental relations with the individual, as well as an interest in the 
regulation of the extraordinary powers usually to be exercised only 
under franchise, there has been a tendency by statute and decision to 
assimilate quo warranto to equitable jurisdiction, at least in so far as the 
exercise of sound discretion upon balanced interests is a pervading feature 
of such jurisdiction. 

This discretion may conceivably be exercised at either of two stages 
of the suit: at the preliminary stage of the issuance of process, filing of 
information, or other substitute for the original writ out of chancery; 
or at the hearing on pleadings or trial after issue joined. The common 
example at the first stage has been in cases brought by private relators 


T Att’y Gen’l v. City of Methuen, 236 Mass. 564, 129 N. E. 662 (1921). For the 
facts of this case see RECENT CASES, infra, p. 92. 

8 See HicH, of. cit., 554. See also the discussion in Att’y Gen’l ». Sullivan, 163 
Mass. 446, 447-449, 40 N. E. 843, 844-845 (1895), which is probably historically ac- 
curate although seemingly shaken as authority in Massachusetts by the holding of the 
principal case. 

® The statute of 9 ANNE, c. 20 (1710), authorized the filing of informationsin the 
nature of quo warranto by an officer of the court at the relation of a private person 
_ against any person usurping an office or franchise within a municipality. This privilege 
is by the terms of the act subject to the leave of the court, which is the first introduc- 
tion of the element of discretion into quo warranto proceedings, except as there was 
an original discretion in the Attorney General as to the initiation of ex officio proceed- 
ings, or possibly in the King’s attorney as to any rare cases at private relation before 
the statute. See Darley v. Queen, 12 Cl. & F. 520 (1845). It did not extend to pro- 
ceedings against a municipality itself, Rex v. Carmarthen, 2 Burr. 869 (1759); any 
more than against a private corporation, King v. Ogden, 10 B. & C. 230 (1829). And 
the discretion of the court was exhausted upon allowing the information to be filed. 
See Hicu, ExTRAORDINARY LEGAL REMEDIES, 3 ed., 560. 

10 King . Trevenen, 2 B. & Ald. 479 (1819). 

1 See note 17, infra. 

.. 2? State v. Alt, 26 Mo. App. 673 (1887); Att’y Gen’l v. Utica Ins. Co., 2 Johns. Ch. 
(N. Y.) 371 (1817). And the situation is not altered by the merging of the remedy in 
the general remedy by action under the Code. People ». Albany, etc. R. R. Co., 57 
N. Y. 161 (1874). 

13 See People v. Clark, 70 N. Y. 518 (1877). See also cases in note 14, infra. 

__™ This policy is also exemplified in abundant authority to the effect that the valid- 
ity of the organization of a public corporation cannot be attacked collaterally, but only 
by direct proceedings in quo warranto. Bateman ». Florida, etc. Co., 26 Fla. 423, 
8 So. 51 (1890) (billin equity); People v. Powell, 274 Ill. 222, 113 N. E. 614. (1916) 

und of demurrer in mandamus); Nelson v. School District, 181 Iowa, 424, 164 
N. W. 874 (1917) (bill in equity). 
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under the Statute of Anne," and similar American statutes.!* But as 
proceedings against a de facto municipality were not within the scope of 
the statute, and as those suits which had to be instituted by the Attorney 
General in behalf of the sovereign might be commenced as matter of 
right without leave of court,!” there has been little opportunity to apply 
to cases of such corporations the rules of discretion worked out under 
the statute.!* There is, however, strong modern authority that lapse 
of time, coupled with acquiescence or recognition by the state, may at 
the second stage of a proceeding in quo warranto constitute a valid 
defense even against the state.!? The most significant statement of the 


16 g ANNE, C. 20. 
16 The statute of 9 ANNE, c. 20, was early said to be one of the American common-law 
statutes. See GALE, List or ENGLISH STATUTES SUPPOSED TO BE APPLICABLE TO THE 
SEVERAL STATES OF THE UNION. But see Comm. v. Murray, 11 S. & R. (Pa.) 73 (1824). 
And either at common law or by enactment it is quite generally in force in the United 
States. See 2 Ditton, MunicrPAL CorPORATIONS, 4 ed., § 888, n. 2. 

17 King v. Trevenen, 2 B. & Ald. 479 (1819); State ». Bryan, 50 Fla. 293, 39 So. 
929 (1905); State v. St. Louis, etc. Ins. Co., 8 Mo. 330 (1843); Meehan ». Bachelder, 
73 N. H. 113, 59 Atl. 620 (1904); State v. Seymour, 67 N. J. L. 482, 51 Atl. 719 (1902). 
And see People v. Union El. R. R. Co., 269 II. 212, 226, 110 N. E. 1,6 (1915). But see 
State v. Leatherman, 38 Ark. 81 (1881); and also the principal case of Att’y Gen’l ». 
City: of Methuen, supra. 

If the last named case is to be taken as holding that the court may in its sound dis- 
cretion dispose of an information in quo warranto by the Attorney General ex officio, 
at the outset similarly to the procedure under the Statute of Anne in cases of private 
relators, it must overrule the language at least of a long line of Massachusetts cases 
holding no leave of court necessary for the filing of such an information. Goddard ». 
Smithett, 3 Gray, 116, 122-123 (1854); Comm. v. Allen, 128 Mass. 308 (1880); Att’y 
Gen’l »v. Sullivan, 163 Mass. 446, 448, 40 N. E. 843, 844 (1895); Haupt v. Rogers, 170 
Mass. 71, 48 N. E. 1080 (1898). And if so, it is supported in that position only by lan- 
guage of State v. Leatherman, supra, out of the many cases cited by the court. All 
the rest are either cases of private relation, or go on the basis of laches and are deter- 
mined at the second stage of the suit; and even State v. Leatherman, supra, is commonly 
cited as a case of laches. See State v. City of Des Moines, 96 Iowa, 521, 65 N. W. 
818 (1896); People v. Long Beach, 155 Cal. 604, 102 Pac. 664 (1909). Yet the court 
seems to reject any doctrine of laches running against the state, and the only other 
interpretation would be a ruling that the court has a general discretion in the second 
stage of the suit to refuse relief, a doctrine never sounded even in cases of private 
relation under the statute. See Hicu, op. cit., 560; People v. Union El. R. R. Co., 
supra, 232. The decision, which in respect of citation of authorities is characterized by 
bulky inaccuracy, is therefore rather unsatisfactory in legal technique although reach- 
ing an entirely desirable result. 

18 The Illinois statute requires leave of court for filing any information in the nature 
of quo warranto, the judge to be satisfied of ‘probable ground” for the proceeding. 
See Itt1nots Rev. Stat. (HurpD), c. 112. This is construed as merely requiring the 
petition to show a prima facie case, and not as authorizing the court to consider the 
merits at the preliminary stage of the suit. People v. Union El. R. R. Co., supra, note 
17. But the question of laches may be raised at trial on the merits. See infra, note 19. 

19 State v. Leatherman, 38 Ark. 81 (1881); State v. School District No. 108, 85 
Minn. 230, 88 N. W. 751 (1902); People v. Union El. R. R. Co., 269 Ill. 212, 110 N. E. 1 
(1915); State v. Westport, 116 Mo. 582, 22 S. W. 888 (1893); State ». Mansfield, 99 
Mo. App. 146, 72 S. W. 471 (1903); State v. Lincoln St. Ry., 80 Neb. 333, 114 N. W. 
422 (1907). And see possibly in accord by implication: People ». Long Beach, 155 Cal. 
604, 102 Pac. 664 (1909). Contra: Comm. ». Allen, 128 Mass. 308 (1880); State ». 
Port of Tillamook, 62 Ore. 332, 124 Pac. 637 (1912); State v. Pawtuxet Co., 8 R. I. 
521 (1887); State v. Wofford, 90 Tex. 514, 39 S. W. 921 (1897). Of course cases of laches 
by private relators are to be distinguished. See, for example, People ». Keigwin, 256 
Ill. 264, 100 N. E. 160 (1912). 
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rule is by the Illinois court,”° where an exception to the principle that no 
laches can bar the state is said to arise when injury to the public may 
come from assertion of the right of the state. This must be taken not as 
conferring unlimited discretionary powers, but as indicating when the 
question of laches may properly be raised. It evinces, however, a 
liberal attitude towards that question. The superficial distinction 
between the “public” and “state” is but a way of indicating the cross- 
interests * of the state which are weighed in this connection. That this 
‘is a somewhat different problem from that involved in cases under the 
statute of 9 Anne, c. 20, appears from comparison of the elements con- 
sidered respectively in these cases of “laches,” and in those of general 
discretion to allow suits at private relation.“ An obvious altering of the 
balance follows the elimination of the private interests of the relator. 
The trend seems towards a further inroad upon the prerogative and a 
widening of the discretionary field,“ but it will be interesting to see if 
this newer discretion will itself be gradually crystallized into sub-rules as 
was, for example, by analogy with the statute of limitations, done with 
the time element in cases under the Statute of Anne.* 


WHAT Is ADMISSIBLE EVIDENCE OF VALUE IN EMINENT DoMAIN. — 
The recent decision of the United States Circuit Court of Appeals for the 
First Circuit in the Cape Cod Canal Condemnation Case‘ contains a far- 
reaching discussion of several fundamental questions in the law of emi- 
nent domain. 

It has always been the law that the value of the property to the taker 
was not the test, and evidence of the value, as distinguished from the 
utility, of the property in question for any particular purpose is gener- 
ally held to be inadmissible; but evidence of the utility or availability 
of the property for any purpose, including the purpose for which the 
taker may desire it, has almost universally been admitted. The debat- 
able question is whether this special adaptability for use may be shown 
when the taker is the only person who can put the property to this par- 


2 People ». Union El. R. R. Co., supra, at p. 231. And see State ». Mansfield, 
supra, at pp. 152-153, which probably states a rule broader than the authorities admit, 
in saying that the discretion formerly confined to the initiation of guo warranto pro- 
ceedings is now extended to the stage of determination on the merits. 

31 See p. 74, Supra. 

% See cases in note 19, supra. The facts of Att’y Gen’l ». City of Methuen were well 
within the rule of these cases, several years having elapsed during which the city re- 
ceived various sorts of recognition from the legislature and carried on without objec- 
tion the functions of government; and, as the case came up on information, plea, and 
agreed facts, and seems thus to have been treated as before the court upon the merits, 
and as the decision is grounded a these cases, it may in course of time find its place 
in line with them despite the failure to recognize expressly any exception to the rule 
of nullum tempus occurrit regi. 

% See HicnH, ExTRAORDINARY LEGAL REMEDIES, 3 ed., 558-559. 

™ Cf. Att’y Gen’l». N. Y., N. H. & H. Ry., 197 Mass. 194, 83 N. E. 408 (1908); 
where the existence of another remedy provided by statute is treated as sufficient 
ground for declining to exercise in favor of the state the jurisdiction in guo warranto. 

% Winchelsea Causes, 4 Burr. 1962 (1766); King ». Dickin, 4 T. R. 282, 284 (1791). 

1 United States v. Boston, Cape Cod & New York Canal Co., 271 Fed. 877 (1st 
Circ., 1921). For the facts of this case see RECENT CASEs infra, p. 86. 
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ticular use. According to the earlier English cases* in which this ques- 
tion was discussed and to the general current of American state court 
authority, this can be done; but the later English decisions,’ certain 
recent state court cases ‘ in which the question has been more carefully 
considered, and the present trend of United States Supreme Court 
opinions are the other way. The present tendency is to hold that the 
special utility of the property to the taker alone cannot be stated or 
described; that is, to reject such evidence, unless there is proof of the 
existence of a market, outside the desires or necessities of the taker, 
for the property for the particular use in question. And this is now the 
decision of the United States Circuit Court of Appeals in a case which 
presented this issue in its simplest form. It can hardly be doubted 
that this is a sound decision, and one likely to be followed even by those 
state courts which have so far overlooked the vital distinction between 
a special adaptability for a particular use to persons other than the 
taker, and a special adaptability for the sole use of the party invoking 
the aid of eminent domain. 

The various public service commissions in the country have for the 
past three years been struggling with the question whether in a rate 
case in which it is sought to determine the value of the company’s prop- 
erty by the test of reproduction cost the greatly enhanced unit prices 
brought about by the war may be used. These commissions have gen- 
erally decided that reproduction cost based on such prices does not 
represent the fair value of the property; but most of them allow the 
evidence to be received “for what it may be worth” (whatever this may 
mean), and many of them reach their estimates of reproduction cost by 
striking an average of unit prices during the few years preceding the 
date of valuation. The case under review lays down as the true rule 
that the jury “should not consider the evidence of reconstruction cost 
upon the question of value, unless they were satisfied that a reasonably 
prudent man would purchase or undertake the construction of the 
property at such a figure.” This decision, if followed by our Public 
Service Commissions, will save a great deal of evidence and trouble. 
No one would think of buying in 1921 a water, gas or electric lighting 
plant at twice what the property actually cost, or twice what it could 
have been duplicated for in the years immediately preceding the world 
war. And to fix the rate-base, so far as it depends on the value of the 
property, on actual or pre-war costs and prices cannot conceivably 
amount to a taking of property without “just compensation,” if there 
is no market for the property at the higher figures of the present time. 

The actual cost, within a reasonable time, of the property taken is 
always regarded as evidence, though not conclusive evidence, of present 


* The Aspatria Water a ase [1904] 1 K. B. 417; Lucas & Chesterfield Gas 
& Water Board Case, [1909] 1 K. 16. 

* See Sidney ». Northeastern - Co., [1914] 3 K. B. 629. 

4 See for instance Matter of Simmons, 130 App. Div. 350, 356, 114 N. Y. Supp. 
$74, 578 (19 575 (1909), 195 N. Y. 573, 88 N. E. 1132 (1909); S. C. 229 U. S. 363 (1913); Re 

Service Commission, 92 Misc. 420, 155 N. Y. Supp. 985 (1915); Yazoo R.R. ». 

ae a La. 958, 64 So. 866 (1914); Tanner v. Canal Co., 40 Utah, 105, 121 Pac. 
584 (1911 
5 See New York v. Sage, 239 U. S. 57, 61 (1915). 
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value; and until lately there has not been much dispute as to what was 
meant by the phrase “actual cost.”” This was generally held to include 
the cash sums paid for land and construction, the actual and reasonable 
cost of supervision and other “overhead” expenditures upon the prop- 
erty, and interest during construction. Recently, however, avaricious 
claimants have attempted to swell, often to the doubling point, the 
“actual cost” of the property by including such items of expenditure 
as incidental costs of financing the company. All these expenditures 
were held by the Circuit Court of Appeals in the Canal case to have been 
improperly admitted in evidence. The court, however, considered 
that what are sometimes termed ‘development costs,” meaning the 
expenses incurred in creating the business and revenue of the enter- 
prise, may be considered as an item or factor in the “going value” of 
the property, provided the enterprise was a profitable one or there was 
a reasonable probability that it would become so. 

It will be seen that the decision under consideration will, if followed 
by other courts and by Public Service Commissions, tend very much 
to simplify the processes of property valuation, which were in great dan- 
ger of becoming too complicated, and of resulting in figures which are 
neither sensible nor just. 

The unanimous decision of the Circuit Court of Appeals in the Canal 
case was not appealed to the United States Supreme Court. It will, 
therefore, remain as a far-reaching and authoritative discussion of 
some of the most important questions in the law of valuation. 

N. M. 


PROTECTING A MARRIED WoMAN’S INTEREST IN HOMESTEAD PROPERTY. 
—lIt is a sensible rule of statutory interpretation, formerly adopted per- 
haps too reluctantly by the courts,! that the general purpose of a statute, 
and not merely its express terms, should be given effect.2 Especially is 
this true when a statute is remedial in nature.* The extent to which 
many courts are willing to apply this rule is found in their attitude 
“toward a common provision of the homestead laws, to the effect that a 
deed conveying homestead property shall be valid only if signed by both 
husband and wife.* It is clear that with such a statute in force a con- 
tract executed only by the husband cannot be specifically enforced against 
an unwilling wife,> since this would defeat the plain meaning of the 


1 For an admirable criticism of the failure of the courts to give full effect to the 
intent of the legislature, see Dean Pound’s article, ‘Common Law and Legislation,” 
ax Harv. L. REv. 383. 

2 See Dwarris, TREATISE ON STATUTES, Potter’s ed., 202-212; SUTHERLAND, 
STATUTES AND STATUTORY CONSTRUCTION, 2 ed., § 240. 

* Shea v. Peters, 230 Mass. 197, 119 N. E. 746 (1918). See BLAcK, CONSTRUCTION 
AND INTERPRETATION OF LAws, 2 ed., 487. As to the extent that homestead statutes 
should be liberally construed as being remedial, see WAPLES, HOMESTEAD AND 
EXEMPTION, 28. 

4 “No conveyance, mortgage, or other instrument affecting the homestead of any 
married man shall be of any validity, except for taxes, laborers’ and mechanics’ liens, 
and the purchase money, unless his wife joins in the execution of such instrument and 
acknowledges the same.” C. & M. Ark. Dicest, § 5542. See WAPLES, op. cit., 955. 

5 Mundy ». Shellaberger, 161 Fed. 503 (8th Circ., 1908). A similar question arises 
when a wife refuses to release dower. An early case decreed specific performance in 
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statute. A recent Arkansas case,® following the weight of authority,’ 
goes further and holds the contract entirely void as against the policy of 
the statue,’ so that the husband is not even liable for its breach. There 
is much authority, however, conira,® and the arguments against holding 
the contract void cannot be ignored. 

The purpose of the homestead statutes is not charity but rather the 
protection of the home.!® Whether rich or poor, the family is pro-. 
tected only if, and to the extent that, it owns homestead property. And 
since the wife can at all events prevent the homestead from being alien- 
ated," the argument is not without weight that the effect of the obliga- 
tion of the husband to pay damages for the breach of his contract is 
not unlike that of any other obligation of the husband in its influence 
on the wife to allow the property to be sold. In any case the alterna- 
tives, theoretically at least, are either to dispose of the homestead, 
getting or retaining less than it is worth, or to lose a like amount ” 
from other property of the husband."* Obviously the homestead laws do 
not require that all losing contracts of the husband be held void and on 
this reasoning there is no basis for a distinction between them. Another 
argument not entirely unsound is based on the marital right of the hus- 
band at common law to determine the family residence.“ It seems clear 
that the policy of the homestead law does not infringe upon this funda- 
mental common law right. The result is that by an abandonment of 
the homestead by the husband," if made in good faith, the wife may be 


such a case. Hall v. Hardy, 3 Peere Williams, 187 (1733). But it is well settled to-day 
that such a decree will not be issued. Peeler v. Levy, 26 N. J. Eq. 330 (1875); Reisz’s 
Appeal, 73 Pa. St. 485 (1873). 

® Ferrell ». Wood, 232 S. W. 577 (1921). For the facts of this case see RECENT 
CASES, infra, p. 88. 

7 Thimes v. Stumpff, 33 Kan. 53, 5 Pac. 431 (1885); Weitzner v. Thingstad, 55 
Minn. 244, 56 N. W. 817 (1893); Lichty v. Beale, 75 Neb. 770, 106 N. W. 1018 (1906); 
Mundy ». Shellaberger, 161 Fed. 503 (8th Circ., 1908). 

§ On strict principles of contract the husband is clearly liable in damages. Damages 
will arise for a breach of a contract to convey land over which the obligor had no 
power of disposition at the time of the contract. Carr v. Dooley, 19 Misc. 553, 43 N. Y. 
Supp. 399 (1897). Likewise for a failure to procure a release of dower. Drake v. Baker, 
34 N. J. L. 358 (1871). 

® White v. Bates, 234 Ill. 276, 84 N. E. 906 (1908); Wainscott v. Haley, 185 Mo. 
App. 45, 171 S. W. 983 (1914). See 23 Harv. L. Rev. 65; SmytH, HoMESTEAD AND 
EXEMPTIONS, § 451. 

10 See WAPLES, HOMESTEAD AND EXEMPTION, 3-5, 36-38. 

1 For a review of the various exemption provisions of the homestead laws, see 
WAPLES, op. cit., 955. 

12 This assumes that the measure of damages would be the difference between the 
value of the land and the contract price, which would not be true in all jurisdictions. 
See 3 SEDGWICK, DAMAGES, 9 ed., §§ 1009-1012. 

18 For example, it may be supposed that the value of the homestead is $2000 and 
the husband contracted to sell it for $1500. The contract may be carried out and $1500 
realized, or the obligation arising from its breach may be satisfied from other property 
worth $500. In case of any other obligation of the husband for $500, the homestead 
may be sold and after paying this debt, $1500 will remain, or the debt may again be 
satisfied from other property worth $500. 

14 See SCHOULER, DomEsTIC RELATIONS, 5 ed., § 38. 

% Brown v. Coon, 36 Ill. 243 (1864); Farmers’ Building and Loan Assn. »v. Jones, 
68 Ark. 76, 56 S. W. 1062 (1900). See THompson, HOMESTEAD AND EXEMPTION Laws, 

276. 
$ 16 As to what constitutes abandonment of the homestead, see THOMPSON, of. cit., 
263-287. 
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divested of her rights therein, probably by a mere change of residence,” 
but at least by the acquisition of another homestead.’* A husband 
might accordingly by such abandonment be enabled to carry out his 
contract to sell the homestead without doing anything contrary to the 
policy of the statute. 

But looking at actualities rather than theoretical arguments, as the 
court must in considering the effect of the policy of the statute, it is fully 
justified in holding the contract void. There is a practical difference 
between an obligation to pay money arising from the breach of the 
husband’s contract to convey the homestead, and the obligations arising 
from other losing contracts of the husband. Here the obligation would 
arise from the wife’s refusal to carry out her husband’s wishes. And, 
in such circumstances, the prospect of material loss is by no means the 
most potent influence impelling her to agree to the conveyance. For not 
only would she shun the publicity which a damage suit would give such 
domestic discord, but she would also wish to avoid the reproaches of a 
disgruntled husband complaining that her stubbornness had turned a 
seemingly good bargain into a liability for damages. 

Nor is the argument that the husband may fulfill his contract by 
abandoning and then conveying the homestead by any means conclusive. 
Just what may be the effect, under varying conditions, of abandonment 
of the homestead by the husband without the wife’s consent is not clear 
on the authorities.!* But just as the common law placed limits on the 
husband’s right to determine the family residence,” so there are obviously 
cases where the policy of the Homestead Act will not allow a mere pur- 
ported abandonment in utter disregard of the family’s welfare to deprive 
the wife of her interest. So here again the wife’s consent would be 
essential to the performance of the contract. Moreover it is these 
cases, where a shiftless and irresponsible husband, or a husband bent on 
speculation, contemplates not merely an abandonment of the homestead 
but a virtual abandonment of the family, that constitute the real menace 
to the policy of the homestead laws. They should, therefore, be of the 
greatest weight in determining the attitude of the courts on the husband’s 
contracts, and justify holding those contracts void. 


RIGHTS OF THE TRUSTEE IN BANKRUPTCY UNDER MODERN Life IN- 
SURANCE PoticiEs. — The disposition of life insurance policies upon the 
bankruptcy of the insured has long been a source of confusion in the 


47 Brennan v. Wallace, 25 Cal. 108 (1864); Stewart v. Pritchard, ror Ark. ror, 141 
S. W. 505 (1911). 

18 A recent case apparently holds that a new homestead must be acquired to defeat 
the wife’s right in the former homestead if she does not consent to the abandonment. 
Fisher v. Gulf Production Co., 231 S. W. 450 (Tex. Civ. App. 1921). And in the fol- 
lowing cases where no new homestead had been acquired, it was held that the wife’s 
rights were not lost. Blumer v. Allbright, 64 Neb. 249, 89 N. W. 809 (1902); Collins 
v. Boyett, 87 Tenn. 334, 10 S. W. 512 (1889). 

19 See cases cited in notes 17 and 18. 

20 Powell v. Powell, 29 Vt. 148 (1856); Gleason v. Gleason. 4 Wis. 64 (1855). 

% Collins ». Boyett, 87 Tenn. 334, 10 S. W. 512 (1889). See WAPLES, HOMESTEAD 
AND EXEMPTION, 582. 
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law.! Yet the situation seems a priori to present little inherent difficulty. 
The purpose of bankruptcy proceedings is to administer insolvent estates 
fairly for the benefit of all interested parties,? and to this end bankruptcy 
law passes all property of the bankrupt to a trustee.* In a business sense 
policies of insurance on the bankrupt’s life are assets of his estate (1) 
when the bankrupt or his estate is the beneficiary,‘ or (2) when the policy 
has a cash surrender value payable to the bankrupt, or (3) when the policy 
reserves to the bankrupt a power to change the beneficiary.’ On its 
face the Bankruptcy Act seems to pass such policies to the trustee, as 
property which the bankrupt could have transferred, with a proviso 
that the bankrupt may retain policies which have a cash surrender value 
payable to himself upon paying to the trustee the amount of such cash 
surrender value.® Such a disposition would be logical, simple, and just. 

But the provisions of the Bankruptcy Act relating to the bankrupt’s 
life insurance policies have been the subject of judicial interpretation. 
After conflicting decisions in the lower courts,’ the Supreme Court in 
Burlingham v. Crouse® construed the proviso of section 70a (5). It there 


1 See Samuel Davis, “What are the Rights of the Bankrupt’s Trustee to His Life 
Insurance Policies?” 24 Green Bac, 419. 

2 See 1 REMINGTON, BANKRUPTCY, 2 ed., 15. 

* The general principle of bankruptcy law is that all property of the bankrupt 
passes to the trustee, subject to his right of disclaimer of any property which he con- 
siders onerous. This general principle is subject to some qualifications not germane 
to the present discussion. 

‘ The right to the face value of the policy, though future and contingent, is pres- 
ently transferable for value. Grigsby ». Russell, 222 U. S. 149 (1911). Indeed, in 
extreme cases the present value of such a right may approach the face value of the 


cy. 

5 The power to change the beneficiary allows the insured to transfer the right to the 
face value at will. First National, etc. ». Security, etc. Co., 222 S. W. 832 (Mo., 1920). 
This may be done by appointing the transferee beneficiary, or by appointing himself 
beneficiary and transferring that right. 

“Sec. 70. TITLE TO PRoPERTY.—a The trustee... shall... be vested by opera- 
tion of law with the title of the bankrupt, as of the date he was adjudged a bankrupt, 
except in so far as it is to property which is exempt, to all. . . (3) powers which he might 
have exercised for his own benefit, but not those which he might have exercised for 
some other person;.. . (5) property which prior to the filing of the petition he could 
by any means have transferred or which might have been levied upon and sold under 
judicial process ‘against him: Provided, That when any bankrupt shall have any 
insurance policy which has a cash surrender value payable to himself, his estate, or 

nal representatives, he may, within thirty days after the cash surrender value 

been ascertained and stated to the trustee by the company issuing the same, 
pay or secure to the trustee the sum so ascertained and stated, and continue to hold, 
own, and carry such policy free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings, otherwise the policy 
shall pass to the trustee as assets;. . .” 30 Stat. aT L. 565. 

Section 70a (3) may properly be relied on to pass the power to change beneficiaries 
to the trustee. Cohen v. Samuels, 245 U. S. 50 (1917). The peculiar wording of this 
section renders it meaningless if taken literally, since a power which the bankrupt 
might have exercised for himself he might also have exercised for another. The intent 
behind the section is perfectly clear, however, and can be effected by limiting the ap- 
plication of the second part of the section to powers which the bankrupt might have 
exercised exclustvely for some other person. 

1 In ve Slingluff, 106 Fed. 154 (D. Md., 1900); I ve Orear, 178 Fed. 632 (8th Circ., 
1910). Contra, Inre Josephson, 121 Fed. 142 (S. D. Ga., W. D., 1903); Gould ». New 

ork Life Ins. Co., 132 Fed. 927 (E. D. Ark., W. D., 1904). 

228 U.S. 459 (1013). 
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held that where a policy payable to the bankrupt’s estate had been 
pledged to the insurer for a loan larger than the cash surrender value 
the trustee took no interest in the policy. Mr. Justice Day’s reasoning 
was that the proviso was in the nature of additional and exclusive legis- 
lation,® so that only policies having an actual cash surrender value passed 
to the trustee, and these only to the extent of the cash surrender value.'® 
Two companion cases" of Burlingham v. Crouse followed this reasoning 
where the insured bankrupt had died between the filing of the petition 
and the adjudication in bankruptcy, and held the trustee entitled to the 
amount of the cash surrender value and the beneficiary entitled to 
the balance. As an original question the soundness of this reasoning may 
be doubted,” but these cases seemed to establish the rule that the actual 
cash surrender value at the time of the filing of the petition passed to the 
trustee. 

In Frederick v. Fidelity Mutual Life Insurance Co. the Supreme Court 
has recently held that the trustee could not recover the cash surrender 
value from the insurer where the insured bankrupt had died after the 
adjudication in bankruptcy and the insurer had paid the beneficiary 
the face value of the policy. The opinion stresses the good faith of the 
insurer and the lack of notice of the bankruptcy. But an adjudication in 
bankruptcy is generally held a constructive notice to all the world.™ 
Moreover, payment by a debtor to the bankrupt or his assignee instead 
of to the trustee in bankruptcy is no defense, even though in good faith.” 
So, unless this case is a novel exception to these well-established prin- 
ciples, the beneficiary must have had a right to the full face value of the 


* The proviso was a part of the original Bankruptcy Act of 1898. 30 Stat. aT L. 
566. It did not, however, appear in the earlier statutes on bankruptcy. 2 STAT. AT 
L. 19, 23; 5 STAT. AT L. 440, 442; 14 STAT. AT L. §17, 522. 

This reasoning may be in part due to, and in turn has been the cause of, uncertainty 
whether ‘payable to himself” is to be taken with “policy” or with “cash surrender 
value.” The latter view is grammatically correct and is in accord with the whole 
tenor of the proviso and of the Act. But courts have talked almost indifferently about 


policies payable to the bankrupt and cash surrender values payable to the bankrupt. 


10 The last words of the proviso itself are “otherwise the policy shall pass to the 
trustee as assets.” 

( u paren v. Judson, 228 U. S. 474 (1913); Andrews »v. Partridge, 228 U. S. 479 
1913). 

#2 Certainly the result is an unusual meaning for words which seem unambiguous 
and wholly consistent with the rest of the Act. There seems to be no historical reason 
for such a construction. A policy of leniency toward the bankrupt may account for 
such a strained interpretation, but that is properly a legislative matter to be regulated 
by exemption statutes which are given full effect by section 6 of the Bankruptcy Act, 
reinforced by Holden ». Stratton, 198 U. S. 202 (1905). 

It may be noted that in Cohen v. Samuels, 245 U.S. 50 (1917), followed by Cohn ». 
Malone, 248 U. S. 450 (1919), the Court, speaking this time through Mr. Justice 
McKenna, qualified the reasoning of those former cases and relied on 70a (3) and 
70a (5) of the Bankruptcy Act to allow the trustee to reach the policies. 

18 U.S. Sup. Ct., Oct. Term, 1920, no. 547. For the facts of this case, see RECENT 
CasEs, infra, p. 84. 

v. Nugent, 184 U.S. 1 (1902). See Inre Mertens, 134 Fed. ro1, (N. D. 
. Y., 1905). 

% Palmer v. Jordan, 163 Mass. 350 (1895). See Conner ». Long, 104 U. S. 228, 232 
(1881). The reason is that the transfer by law is a complete legal assignment, not like 
the ordinary assignment of a chose in action, and so cannot be defeated by sale to a 
bona fide purchaser. 
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policy at the time of payment. This is inconsistent ' with the companion 
cases of Burlingham v. Crouse, which gave the beneficiary only the surplus 
after paying the cash surrender value to the trustee. 

This unsatisfactory state of the law will continue until it is seen just 
what it is that the trustee gets in such a situation. When an ordinary 
policy of life insurance, payable to a third person beneficiary, with a 
cash surrender value,!’ and a power in the insured to change the bene- 
ficiary,'® is in force, it is submitted that the insured has a right against 
the insurer for the cash surrender value, conditional however upon the 
surrender of the policy, and that the beneficiary has a right against the 
insurer for the face value of the policy, conditional however upon death 
of the insured, and also subject to be defeated by a change of bene- 
ficiaries. In the nature of things either of these conditional rights is 
defeated by perfection of the other. The only effect of bankruptcy on 
this situation is to substitute the trustee for the insured. The trustee 
may then, subject to the bankrupt’s right of redemption, get the cash 
surrender value, but only by surrendering the policy; or he may change 
the beneficiary. But unless and until he does one of these acts the 
conditional right of the original beneficiary remains unchanged and may 
be perfected at any time by death of the insured. Thereafter the trustee 
has no more right to the cash surrender value than the beneficiary would 


16 The policy in the principal case was payable in terms to a third person while 
those in the other cases were payable to the estate of the insured. But the significant 
point is to whom the cash surrender value was payable, and this was payable to the in- 
sured bankrupt in all these cases. See footnote 17, infra. Cohen v. Samuels, supra, 
is a square holding that the trustee can reach the cash surrender value where the policy 
is payable in terms to a third person beneficiary with a power in the insured to change 
the beneficiary as readily as where the policy is payable to the estate of the insured. 

The contest in the principal case was between the trustee and the insurer, while 
in the other cases it was between the trustee and the beneficiary, but certainly this 
accident of procedure should not affect the substantive rights of the parties. 

17 When is the cash surrender value payable to the insured? It is clearly so when 
the insured is also beneficiary or when the policy so provides expressly. But more 
often there is no express provision as to this point in the policy. The popular under- 
standing is that when a man insures his life and pays the premiums he is himself 
entitled to the cash surrender value. But it is well settled that in the absence of a 
power to change the beneficiary the insured cannot by himself surrender the policy 
and get the cash surrender value, because the beneficiary has a vested interest therein. 
Mutual Life Ins. Co.’v. Allen, 212 Ill. 134, 72 N. E. 200 (1904); Ferguson ». Phoenix, 
etc. Co., 84 Vt. 350, 79 Atl. 997 (1911). But where there is a power in the insured 
to change the beneficiary it is submitted that there is no vested right in the benefi- 
ciary and so no obstacle to prevent giving effect to the general understanding of the 
contract. The cash surrender value should be payable to the insured in such a case, 
but the authorities are divided. Crice »v. Illinois Ins. Co., 122 Ky. 572,92 S. W. 560 
(1906); McKinney ». Fidelity, etc. Co., 270 Mo. 305, 193 S. W. 564 (1917). Contra, 
Holder »v. Prudential Ins. Co., 77 S. C. 299, 57 S. E.853 (1907); Roberts v. North- 
western, etc. Co., 143 Ga. 780, 85 S. E. 1043 (1915). 

18 This power should have no effect upon the right of the beneficiary, except to 
render it contingent instead of vested, unless and until the power is properly exercised. 
And this has in general been the ruling of the courts. See In re Jones, 249 Fed. 487 
(D. M. D. 1917). This question is of tremendous practical importance because of its 
bearing on the application of exemption statutes. 

19 Insurance counsel endeavoring to protect the beneficiary deny that the power 
to change beneficiaries can be exercised by any one except the insured. But this 
position seems untenable in view of section 70 a (3) of the Bankruptcy Act and Cohen 
v. Samuels, 245 U. S. 50 (1917). 
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have to the face value after a surrender of the policy. This, it is sub- 
mitted, should have been the ground of the decision in Frederick v. 
Fidelity Mutual Life Insurance Co. and should be applied to all related 
cases, 


RECENT CASES 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — RIGHT TO CASH SuR- 
RENDER VALUE OF LIFE INSURANCE Poticy — A bankrupt had a life insurance 
policy with a cash surrender value, a third person beneficiary, and a power 
reserved to himself to change the beneficiary. He died after the adjudication 
in bankruptcy and the defendant insurer paid the full face value of the policy 
to the beneficiary without notice of the bankruptcy. The plaintiff, trustee 
in bankruptcy, sues to recover the cash surrender value. Held, that the 
defendant is not liable. Frederick v. Fidelity Mutual Life Insurance Co., 
U. S. Sup. Ct., Oct. Term, 1920, no. 547. 

ag a discussion of the principles involved in this case, see NOTES, supra, 
p. . 


CONSTITUTIONAL LAW — EVIDENCE — PRIVILEGES UNDER THE FOURTH 
AND FirTH AMENDMENTS — USE By GOVERNMENT OF PAPERS STOLEN BY 
PrivaTE InpIvipUAL.— The petitioner’s private papers were stolen by 
detectives engaged by his employer. Evidence of an alleged fraudulent use 
of the mails was discovered therein, and voluntarily turned over to the 
Department of Justice, which had no prior knowledge of the theft. Before 
presentation of the papers to the grand jury, the petitioner filed a petition 
in the Federal District Court for an order for the return of the papers to him. 
Held, that the government is entitled to retain the papers for use against 
- - Burdeau v. McDowell, U. S. Sup. Ct., Oct. Term, 1920, 

0. 646. 

The Supreme Court has recently indicated that it will give full effect to 
the privileges guaranteed by the Fourth and Fifth Amendments. Silverthorne 
Lumber Co. v. United States, 251 U. S. 385; Gouled v. United States, U.S. Sup. 
Ct., Oct. Term, 1920, No. 250. See Osmond K. Fraenkel, “ Concerning Searches 
and Seizures,” 34 Harv. L. Rev. 361. But the privilege against unreason- 
able search and seizure has been held applicable only to action by government 
officers or their authorized agents. Bacon v. United States, 97 Fed. 35 (8th 
Circ.). See Weeks v. United States, 232 U.S. 383, 398; Flagg v. United States, 
233 Fed. 481, 483 (2d. Circ.). The purpose of this Amendment, it is submitted, 
is to restrain unscrupulous government officers from interfering with domestic 
tranquillity, rather than to enable Federal offenders to avoid detection and 
prosecution. See CooLry, CONSTITUTIONAL LIMITATIONS, 7 ed., 424 et seq.; 


-2 Story, COMMENTARIES ON THE CONSTITUTION, 5 ed., §§ 1901-2. To safe- 


guard his constitutional rights effectively, the petitioner might well be entitled 
to a return where any connection, although short of an agency, can be shown be- 
tween Federal officials and the thief, before the theft. But where, as here, 
there is no connection, the petitioner must rely upon extra-Constitu- 
tional rights. It is submitted that the vague reason given by the dissenting 
justices, viz., the lessening of respect for law “‘by resort in its enforcement to 
means which shock the common man’s sense of decency and fair play,” is a 
doubtful basis for such a right. The Fifth Amendment will not be violated 
by introducing these papers at the trial. Lyman v. United States, 241 Fed. 945 
(9th Circ.). Petitioner’s only remedy is an action for damages against the thief. 
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CorpPorATIons — DIssOLUTION — DEVOLUTION OF PROPERTY ON DisSO- 
LuTION. A voluntary military company was incorporated by the legisla- 
ture. The company later acquired property by public subscription, fairs, 
-etc. Certain members of the company, alleging that its existence has been 
terminated, sue to have the property divided among them. The trustees 
who hold the property demur. Held, that the demurrer be sustained. 
Clarke v. Armstrong, 106 S. E. 289 (Ga.). 

Questions concerning the devolution of the property of dissolved corpo- 
rations arenot new. Coke declared that the real property of a corporation 
reverted to the grantor. See Co. Lir.13 b. But Gray pointed out that the 
authorities relied upon by Coke in reality supported the doctrine that the 
land escheated to the lord, which appears to have been the true rule. John- 
son Vv. Norway, Winch, 37. See Gray, RULE AGAINST PERPETUITIES, 3 ed., 
§§ 44-51 a. But see Mott v. Danville Seminary, 129 Ill. 403, 21 N. E. 927. 
Cf. County of Franklin v. Blake, 283 Ill. 292, 119 N. E. 288. See KALEs, 
EstaTEs, FUTURE INTERESTS, ETC. IN ILLINOIS, 2 ed., § 302. There seems, 
however, little doubt that personalty passed to the state as bona vacantia. 
See Mayor, etc. of Colchester v. Seaber, 3 Burr. 1866, 1868, arg. But the old 
technical rules of the common law are no longer important. With regard to 
business corporations, it is almost universally established, either by legislation 
or by courts of equity, that, upon dissolution, their property will be held in 
trust for creditors and stockholders. Bacon v. Robertson, 18 How. (U. S.) 480. 
See 2 Kent, Comm., 12 ed., 307, note b; 29 Harv. L. Rev. 780. As to 
corporations other than business corporations, the law is unsettled. On 
principle, little or no distinction should be made in disposing of the property 
of such corporations, and of trusts and unincorporated associations, whose 
existence is terminated. Principles applicable to trusts should control in 
all cases. When the purpose for which the property was accumulated is 
non-charitable, there should be a resulting trust in favor of such contributors 
as received no consideration for their contributions, regardless of whether or 
not they are members or trustees. Coe v. Washington Mills, 149 Mass. 543, 
21 N. E 966. Cf. McAlhany v. Murray, 89 S. C. 440, 71 S. E. 1025; Mobile 
Temperance Hall Ass’n v. Holmes, 189 Ala. 271, 65 So. 1020; Neptune F. E. & 
H. Co. v. Board of Education of Mason Co., 166 Ky. 1, 178 S. W. 1138; 
Titcomb v. Kennebunk Mutual Fire Insurance Co., 79 Me. 315, 9 Atl. 732; 
In re Printers’ etc. Society, [1899] 2 Ch. 184, distinguishing Cunnack v. Edwards, 
[1896] 2 Ch. 679. See Scott, Cases on Trusts, 380, note, 382, note. Of 
course this result may be varied by showing that the donor intended some 
other disposition. In re Customs, etc. Fund, [1917] 2 Ch. 18; In re Andrew’s 
Trust, [1905] 2 Ch. 48. Where the purpose is charitable, the only choice, in 
the absence of a valid outright gift over, should be between giving the 
property tothe donor and administering it cy prés. The latter is preferable. 
Mormon Church v. United States, 136 U. S. 1; Sherman v. Richmond Hose Co. 
No. 2, 230 N. Y. 462, 130 N. E. 613; In re Welch Hospital (Netley) Fund, 
[1921] 1 Ch. 655, in effect overruling In re British Red Cross Balkan Fund, 
[1914] 2 Ch. 419; Smith v. Kerr, [1902] 1 Ch. 774. Contra, Easterbrooks v. 
Tillinghast, 5 Gray (Mass.), 17. Cf. People v. Braucher, 258 Ill. 604, ror 
N. E. 944. To hold that the property should go to the members is mis- 
takenly to hold that the individual benefit and not the object of the or- 
ganization is the charitable purpose. But see Hopkins v. Crossley, 138 
Mich. 561, 101 N. W. 822. Cf. People v. Braucher, supra. For a discussion 
of terminable charitable trusts, see GRAY, RULE AGAINST PERPETUITIES, 3 ed., 
§§ 41 a, 205 note, 312, 327 a, 603 t. In the principal case, the corporation 
was undoubtedly charitable. See BispHamM, PRINCIPLES OF Equity, 9 ed., 
§§ 120, 123. The court was, therefore, right in refusing to recognize the 
claims of the individual members. 
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Crimmnat Law—Triat—Ricut or Accusep To Act As His Own Counsel. 
— The defendant was tried on a charge of criminal conspiracy. After the 
evidence was all in, he discharged his attorneys and requested permission to 
make the closing argument. The court denied the request, and the case went 
to the jury without argument for the defendant. Held, that there was no 
error. State v. Townley, 182 N. W. 773 (Minn.). 

A person sui juris charged with crime may try his own case. Dietz v. State, 
149 Wis. 462, 136 N. W. 166; Reg. v. Southey, 4 F. & F. 864; Reg. v. Yscuado, 
6 Cox C.C.386. The danger of his making unsworn statements of fact to the 
jury is not important enough to deny him this right. This danger cannot be 
greater when he makes only the closing argument, and therefore cannot be a 
sound basis on which to rest the principal case. But the question remains 
how far a defendant waives his right by retaining counsel. Originally, in 
cases where a defendant was allowed counsel as to matters of fact and of 
law, if counsel conducted the trial as to matters of fact the accused had 
no right to make the closing argument. Rex v. Parkins, 1 C. & P. 548. 
This was simply a matter of the orderly conduct of the trial. Rex v. White, 
3 Campb. 98. For the accused might be coached by counsel in examining 
witnesses, and then address the jury himself. See Rex v. Parkins, supra, at 
549. The English courts have been increasingly lenient, and have even 
allowed both accused and counsel to address the jury. Rex v. Pope, 18 T.L.R. 
717; Reg. v. Doherty, 16 Cox C. C. 306; Reg. v. Walkling, 8 C. & P. 243; Reg. 
v. Malings, 8 C. & P. 242. Cf. Reg. v. Millhouse, 15 Cox C. C. 622. But see 
Reg. v. Taylor, 1 F. & F. 535; Reg. v. Rider, 8 C. & P. 539; Reg. v. Boucher, 
8 C. & P. 141; Queen v. Burrows, 2 M. & Rob. 124. No technical rules should 
determine the right of a defendant to discharge his counsel and continue the 
case in person. The principal case rightly holds it a matter of discretion. But 
it may be advisable to allow persons accused of political offenses, as was the 
defendant here, a greater scope than others. See Robert Ferrari, “Political 
Crime and Criminal Evidence,” 3 Mrnn. L. REV. 365; “The Trial of Political 
Criminals, Here and Abroad,” 66 D1AL, 647. 


EMINENT DomaIn — VALUATION — WHAT IS ADMISSIBLE EVIDENCE OF 
VaLue.—A verdict, in condemnation proceedings by the United States 
against the Cape Cod Canal, was based, inter alia, upon the following evidence, 
introduced by the owners over the government’s exceptions: (1) utility to 
the government for military or naval purposes; (2) cost of reproduction in 
1919 (three to four times the actual cost about five years earlier), introduced 
without any evidence that there was a market at the enhanced price; (3) 
opinion of an expert as to the prospective earning capacity of the property 
during the next twenty to twenty-five years; (4) as elements of actual cost: 
interest on bonds, payment in stock and bonds, payments to bankers for aid 
in floating the bonds, payments for services in financing the company and inter- 
est on the cost of the plant after its completion. Held, that the exceptions be 
sustained and a new trial granted. United States v. Boston, Cape,Cod and 
New York Canal Co., 271 Fed. 877 (1st Circ.). : 

For a discussion of the principles involved in this case, see NOTES, supra, 


page 76. 


FIxTURES — REMOVAL — ErrectT OF AGREEMENT ON CHARACTER OF 
PROPERTY. — The defendant leased lands to the plaintiff who covenanted that 
he would erect thereon certain buildings, and would remove them at the 
expiration of his lease or within three months thereafter. There was no 
express provision in the lease respecting the ownership of the buildings. 
The plaintiff failed to remove the buildings within the specified time, and the 
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defendant refuses to let him go on the land to take the buildings. The 
plaintiff sues for damages for detinue or conversion. Held, that the plaintiff 
recover. Cooney v. Millar, [1928] V. L. R. 254. 

It has frequently been held that by agreement made between the owners 
of realty and personalty before annexation, fixtures remain personal property 
and may be removed. Broaddus v. Smith, 121 Ala. 335, 26 So. 34; Dame v. 
Dame, 38 N. H. 429. See Ewer, Frxtures, 2 ed., 66-68, 150. Another 
view is that the fixtures become realty, but the original owner has a right of 
severance. Trask v. Litile, 182 Mass. 8, 64 N. E. 206. Since by annexation 
the chattels assume the appearance of realty, and would, in the absence of a 
contract, be realty, the second view seems preferable. There is all the more 
reason for reaching this result in the principal case because there was no 
express provision that the buildings should be personalty. If there was 
simply a right of severance, there is no reason to extend it beyond the time 
bargained for. Smith v. Park, 31 Minn. 70, 16 N. W. 490. Even if it be said 
that the fixtures did become personalty by force of an implied contract, they 
should remain personalty only so long as the contract is operative. Hughes 
v. Kershow, 42 Colo. 210, 93 Pac. 1116. See contra, Dame v. Dame, supra. 
On either view, the principal case is wrong. 


FOREIGN CORPORATIONS — SERVICE OF PROCESS — JURISDICTION WHEN 
_CorporaTION Is Not “Dornc BusINEss” IN THE STATE. —The defendant, 
* a foreign corporation, had no place of business in New York, and owned no 
property in the state. It sent its treasurer into the state on several occasions 
to buy furniture. The treasurer had full power to contract for the defendant. 
On one of these trips he was served, as agent of the defendant, with a summons 
for an action growing out of one of the prior purchases. The service was 
made as provided for by statute. (1909 N. Y. Cope Civ. Pro., § 432.) The 
defendant moved to quash the service. Held, that the motion be denied. 
ton cs ‘pares Co. v. William Spiegelman & Co., 189 N. Y. Supp. 449 
up. Ct.). 

’ Under the statute involved here the New York courts for a long time held 
that whenever an officer of a foreign corporation was personally served within 
the state, the courts acquired jurisdiction over the corporation for all causes 
of action. Sadler v. Boston & Bolivia Rubber Co., 140 App. Div. 367, 125 
N. Y. Supp. 405, aff’d 202 N. Y. 547, 95 N. E. 1139. But it is now recog- 
nized that a judgment im personam can only be rendered against a foreign 
corporation when it is ‘doing business” within the state. See Riverside, etc. 
Mills v. Menefee, 237 U. S. 189; Dollar Co. v. Canadian C. & F. Co., 220 
N. Y, 270, 115 N. E. 711; Pennoyer v. Neff, 95 U. S. 714. This defendant 
was not “doing business” within the state. Good Hope Co. v. Railway Barb 
Fencing Co., 22 Fed. 635 (S. D. N. Y.); St. Louis Wire-Mill Co. v. Con- 
solidated Barb-Wire Co., 32 Fed. 802 (E. D. Mo.). To say, as the court does, 
that the defendant, for the purposes of this action, was present “doing 
business,” is only to confuse the issue. New phraseology cannot hide the 
inherent defects of the old doctrine. That doctrine not only denies due. 
process of law, but also conflicts with every accepted theory of jurisdiction. 
See Austin W. Scott, “Jurisdiction over Nonresidents Doing Business within 
a State,” 32 Harv. L. Rev. 871. If it is attempted to support the case on 
some theory of regulation of transactions carried on in the state, such reason- 
ing would equally apply to nonresident individuals. It is not applied to 
individuals when they are “doing business,” and a fortiori would not apply 
where they are not “doing business.” Flexner v. Farson, 248 U. S. 289; 
a banne v. Graf, 87 Minn. 510, 92 N. W. 461. Unfortunately New York is 
ot the only jurisdiction which gives way to the tendency to make things 
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easier for its own litigants. Premo Specialty Mfg. Co. v. Jersey-Creme Co., 
200 Fed. 352 (oth Circ.); Colorado Iron-Works v. Sierra Grande Mining Co., 
15 Colo. 499, 25 Pac. 325; Fond du Lac Cheese & Butter Co. v. Henningsen 
Produce Co., 141 Wis. 70, 123 N. W. 640. 


ForREIGN EXCHANGE — SALE OF Drarr— MEASURE OF DAMAGES ON DIs- 
HONOR. — The plaintiff paid the defendant $92,500 for a draft for 2,000,000 
lire on the defendant’s Genoese correspondent. Thereafter the Bank Com-_ 
missioner took possession of the defendant’s business and ordered the Genoese 
bank not to pay; these instructions were followed when the draft was later pre- 
sented. The plaintiff sues to recover the original sum paid. Held, that the 

laintiff recover only the rate of exchange for 2,000,000 /ire at the date of dis- 
onor. American Express Co. v. Cosmopolitan Trust Co., 132 N. E. 26 (Mass.). 

To recover the original deposit the plaintiff must prove either the right to 
rescind the contract for failure of consideration or the existence of a trust. 
There cannot be a trust without a res. Where actual money is transferred 
abroad, there is a res. People ex rel. Zotti v. Flynn, 135 App. Div. 276, 120 
N.Y. Supp. 511. But, in the case of cable transfers and drafts, because of the 
lack of a res, the existence of any trust is generally denied. Legniti v. Mechanics 
and Metals Bank, 230 N. Y. 415, 130 N. E. 597. See Strohmeyer and Arpe v. 
Guaranty Trust Co., 172 App. Div. 16,157 N. Y. Supp. 955; Zechariah Chafee, 
Jr., “ Progress of the Law — Bills and Notes,” 33 Harv. L. REv. 255, 279; 
Austin W. Scott, “ Progress of the Law — Trusts,” 33 Harv. L. REv. 688, 689. 
Therefore the plaintiff advances the theory of rescission because of failure of 
consideration. See 3 WILLISTON, CONTRACTS, §§ 1375, 1457, 1467. Obviously 
had this been a simple executory contract by the defendant to furnish Jire in 
Genoa, the plaintiff might have rescinded for the defendant’s failure to per- 
form. But there is more than a simple contract. The draft is the thing 
bought, the consideration. Merchants customarily regard the draft as a tan- 
gible thing; and, in effect, the transfer of the draft has merged the executory 
contract. If the draft is dishonored, the plaintiff must sue in damages for the 
breach of the obligation attached by law to the draft. See Byles, J., in Suse v. 
Pompe, 8 C. B. (N.S.), 538, 565. 


HoMESTEAD — PROTECTION OF WIreE’s INTEREST — VALIDITY OF Hus- 
BAND’s ConTRACT TO CoNVEY HomESTEAD. —A statute provides that a 
deed conveying homestead property shall be valid only if signed by both 
husband and wife. (C. & M. Ark. Dicest, § 5542.) The defendant, without 
the assent of his wife, contracted to sell the plaintiff his homestead. On the 
wife’s refusal to join in the conveyance, the plaintiff sues for damages. Held, 
that the plaintiff do not recover. Ferrell v. Wood, 232 S. W. 577 (Ark.). 

For a discussion of the principles involved in this case, see NOTES, supra, 


p. 78. 


Duty TO RETREAT FROM PLACE oF Busi- 
NEsS.— The defendant, while about his business of superintending certain exca- 
vations, was attacked by the deceased and killed him. The court instructed the 
jury that if retreat is reasonably safe one must retreat rather than kill. Held, 
that these instructions were erroneous. Brown v. United States, U. S. Sup. 
Ct., Oct. Term, 1920, no. 103. 

It is possible that this decision stands for the proposition that there is, in 

eral, no duty to retreat, a proposition difficult to maintain. See Joseph 

. Beale, “Retreat from a Murderous Assault,” 16 Harv. L. Rev. 567. More 
narrowly construed, the decision may be regarded as extending to include 
a place of business the doctrine that one need not retreat from his dwelling- 
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house to avoid the necessity of killing in self-defense. There have -been 
prior decisions to the same effect. Askew v. State, 94 Ala. 4, 10 So. 657; 
Bean v. State, 25 Tex. Cr. App. 346, 8S. W. 278. Even in its unextended 
form the doctrine merits scrutiny. It is a heritage from times of turbulence 
and strife when retreat from one’s castle was necessarily attended with an 
increase of peril. See Seymour D. Thompson, “Homicide in Self-defense,” 
14 Am. L. Rev. 548, 554. Its justification rested on that fact. Semayne’s 
Case, 3 Coke, 185, 186; State v. Patterson, 45 Vt. 308. See 1 HALE P. C. 481; 
Joseph H. Beale, “‘ Homicide in Self-defense,” 3 Cor. L. REv. 526, 541. That 
a retreat from one’s house to-day increases peril isnot axiomatic. It depends 
in each case upon the facts and a blanket rule is impossible. Accordingly, a 
blanket rule of law that looks for justification to an assumption that retreat 
from a dwelling is always attended with increased peril is unsound. Doubtless 
the complex of sentiment and inadequate analysis in which the rule that “an 
Englishman’s house is his castle” is embedded will preserve it. But even that 
affords no justification for its extension. 


INTERSTATE COMMERCE — TAXATION — GENERAL LIMITATIONS ON THE 
TAXING PowER — TAXATION OF Bitts RECEIVABLE DERIVED FROM INTER- 
STATE COMMERCE.—A Louisiana statute provides for the taxation of all 
property having a situs in the state, including credits and bills receivable. 
(1898 La. Acts, Act. 170, §7). The plaintiff is a domestic corporation 
engaged in buying and selling lumber both within and without the state. 
An assessment was made upon it by subtracting from the total sum due the 
company for interstate and intrastate business, the total owed by the com- 
pany in Louisiana and other states. The plaintiff appeals from judgment 
rejecting its demand to annul the assessment. Held, that the judgment be 
affirmed. Krauss Bros. Lumber Co. v. Board of Assessors, 88 So. 397 (La.). 

The extent to which a state may indirectly burden interstate commerce 
and yet not regulate commerce in the constitutional sense, is a practical, 
not a technical question. See Galveston, H.& S.A. Ry. Co. v. Texas, 210 U.S. 
217, 225. A state may tax property, within its boundaries, engaged in 
interstate commerce, on the basis of its value as a going concern. W. U. Tel. 
Co. v. Massachusetts, 125 U. S. 530. A tax on property in the original 
packages brought from without the state is valid. Brown v. Houston, 
114 U.S. 622. Also, a tax on net income of a domestic corporation, partly 
derived from interstate commerce, is constitutional. U. S. Glue Co. v. 
Town of Oak Creek, 247 U. S. 321. Such taxes, practically, have very little 
deterrent effect on interstate commerce. On the other hand, to tax gross 
receipts derived from interstate commerce burdens each transaction in a 
manner that tends to prohibition. Phila. & So. S. S. Co. v. Pennsylvania, 
122 U.S. 326; Galveston, H.& S. A. Ry. Co. v. Texas, supra. No such effect 
as that would follow the tax in the principal case. Like the net income tax, 
it bears no ratio to the interstate business done, and has no tendency, practi- 
cally, to embarrass it. See U.S. Glue Co. v. Town of Oak Creek, supra, at 
328. See Thomas R. Powell, ‘Indirect Encroachment on Federal Authority 
by the Taxing Powers of the States,” 32 Harv. L. REV. 374, 415. The tax 
is a legitimate exercise of the state’s power to exact indiscriminately a toll 
from all property within its jurisdiction. 


Jomst TENANCY — SEVERANCE —ErFrect oF Non-ACCEPTANCE OF DEED 
BEFORE DEATH OF GRANTOR. — A joint tenant executed a deed of his moiety 
and delivered it to a third party, to be kept until the grantor’s death and then 
given to the grantee. After the grantor’s death, the deed was handed to the 
grantee, who till then had known nothing of it. The other joint tenant claims 
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the whole property by right of survivorship. Held, that he is entitled to the 
entire property. Green v. Skinner, 197 Pac. 60 (Cal.). 

On sound principles, the deed here, duly executed and delivered to the de- 
positary, should at once vest a future interest in the grantee. Aside from the 
question of acceptance, a majority of American jurisdictions so hold. Bury 
v. Young, 98 Cal. 446, 33 Pac. 338; Brown v. Westerfield, 47 Neb. 399, 66 N. W. 
439. Contra, Stonehill v. Hastings, 202 N. Y. 115, 94 N. E. 1068. See Harry 
A. Bigelow, ‘Conditional Deliveries of Deeds of Land,” 26 Harv. L. REv. 
565, 576. This would sever the joint tenancy. See Clerk v. Clerk, 2 Vern. Ch. 
323. See-Litt., § 292. Many courts, however, hold that a grantor’s power 
to clothe the grantee with ownership is not effectively exercised until acceptance 
by the grantee. Hibberd v. Smith, 67 Cal. 547,8 Pac. 46; Meigs v. Dexter, 
172 Mass. 217, 52 N. E. 75. If so, then here the survivor stepped in at the 
grantor’s death. See Co. Litr.,185 b. Cf. Bassler v. Rewodlinski, 130 Wis. 
26, 109 N. W. 1032: But whether the grantee should be given the advantages 
of ownership before acceptance, as is sometimes done by these same courts 
under the fiction of relation back, must depend not upon logic but upon a 
balance of the interests involved. See Baker v. Snavely, 84 Kan. 179, 183, 
114 Pac. 370, 372. The courts rightly refuse to apply the fiction to cut off 
the intervening rights of a bona fide purchaser. Waldock v. Frisco Lumber Co., 
176 Pac. 218 (Okla.); Jackson v. Rowland, 6 Wend. (N. Y.) 666. But they 
adopt it when the dispute is between the grantee and an heir or widow of the 
grantor. Wells v. Wells, 132 Wis. 73, 111 N. W. 1111; Smiley v. Smiley, 114 
Ind. 258, 16 N. E. 585; Stephens v. Rinehart, 72 Pa. St. 434. ‘Clearly, no social 
policy exists to place the right of survivorship higher than the claims of an 
heir or the right of dower. 


JupGMENTs — OPERATION AS AGAINST THIRD Parties.— A “granted” 
an oil and gas lease to B for six years. A then conveyed the land to the 
defendant. Later, A started suit against B to annul the lease. The court, 
not aware that A had conveyed all his interest, dismissed the suit, and, on a 
counterclaim, extended B’s lease a reasonable time to compensate for the 
interruption to his quiet enjoyment (Leonard v. Busch-Everett Co., 139 La. 
1099, 72 So. 749). The six-year term having expired, the defendant leased 
to the plaintiff, who paid some money down; but being warned off the land 
by B and learning of the decree extending B’s lease, the plaintiff refused to 
go on with his lease, and sued to recover the money paid. From a judgment 
for the plaintiff the defendant appeals. Held, that the appeal be dismissed. 
Standard Oil Co. of La. v. Webb, 88 So. 808 (La.). 

Where a lease purports to “grant,” there is an implied covenant for quiet 
enjoyment. Headley v. Hoopengarner, 60 W. Va. 626, 55 S. E. 744. See 
Stott v. Rutherford, 92 U.S.107, 109. See 1 TrFFANY, LANDLORD AND TENANT, 
§ 79a; RAWLE, COVENANTS FOR TITLE, 5 ed., §§ 272,273. This has been held 
to apply to so-called oil and gas leases. Knotts v. McGregor, 47 W. Va. 566, 
35 S. E. 899. See THORNTON, Ort AND Gas, 3 ed., §§ 98, 891. It Has like- 
wise been held that an action by the lessor against the lessee to recover 
possession is a breach of the implied covenant. Levitzky v. Canning, 33 
Cal. 299. Cf. Hubble v. Cole, 88 Va. 236, 13 S. E. 441. But see Callahan v. 
Goldman, 216 Mass. 238, 103 N. E. 689. See 1 TirFFANY, LANDLORD AND 
TENANT, § 79 d (1); RAWLE, COVENANTS FOR TITLE, 5 ed., § 128. Since an oil 
and gas lease is specifically enforceable, equity might well under proper circum- 
stances extend the term of the lease to compensate for the interruption. But 
the situation in Leonard v. Busch-Everett Co., supra, was not a proper one for 
such relief. The true owner, the defendant in the principal case, was not 
joined; the decree was therefore not binding on him. Dull v. Blackman, 
169 U. S. 243; Gypsy Oil Co. v. Cover, 78 Okla. 158, 189 Pac. 540. Further- 
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more, the party against whom the decree was granted was not the owner of 
the land. Therefore it is submitted that the whole decree was null and void; 
that the lease to the present plaintiff was valid; and that he accordingly had 
no right to recover back the money paid. 


MortTGAGES — PRIORITIES — PRIORITY OF PURCHASE-MONEY MoRrTGAGE 
ACQUIRED AT FORECLOSURE SALE OVER EXISTING SECOND MortcAce. —A 
property owner who had given first and second mortgages purchased the 
property under a foreclosure of the first mortgage, giving a purchase-money 
mortgage to the plaintiff, a third person. The plaintiff now seeks to foreclose this 
mortgage. The second mortgagee claims priority. Hed, that the plaintiff’s 
mortgage has priority. Duer v. Jaeger, 186 N. Y. Supp. 584 (Sup. Ct.). 

A purchaser at aforeclosure sale of mortgaged property will ordinarily take 
free from all junior liens or mortgages. Schnaniz v. Schellhaus, 37 Ind.'85; 
Heinroth v. Frost, 250 Ill. 102, 95 N. E. 65. But where such purchaser is the 
mortgagor himself, it is clearly equitable that junior liens be revived against 
him. Otter v. Lord Vaux, 6 De. G., M. & G. 638. When, however, he gives 
a purchase-money mortgage to a third person who pays off the first mortgage, 
the new mortgage should have priority over the junior lien. See 26 Harv. 
L. REv. 261. The reason usually given is that the whole transaction is over in 
a breath, and the purchase-money mortgage has attached before the junior 
lien has had time to obtain priority. Warren Mortgage Co. v. Winters, 94 Kan. 
615, 146 Pac. 1012; Rees v. Ludington, 13 Wis. 276. See Western Tie & 
Timber Co. v. Campbell, 113 Ark. 570, 169 S. W. 253. Such reasoning is 
artificial and savors of the mechanical habits of the mediaeval mind. In 
reality the situation amounts merely to substitution of one first mortgage for 
another. See Protestant Episcopal Church v. E. E. Lowe Co., 131 Ga. 
666, 63 S. E. 136; Haywood v. Nooney, 3 Barb. (N. Y.) 643. Atleast if the 
purchase-money mortgage is no greater than the original first mortgage, the 
junior lien-holder is no worse off than before, and he can urge no equitable 
grounds upon which he should be promoted to the first place. 


Power — INTEREST OF PuBLIC HEALTH—LicENsING Act Dts- 
CRIMINATING AGAINST CHIROPRACTORS. — Defendant was convicted under a 
statute prohibiting the practice of drugless healing without a license. The 
statute provided that a license could be applied for only on the successful 
completion of a four-year course in a reputable school teaching that system; 
whereas for the regular medical and surgical license no definite length of 
study was required. (1917 Itt. Laws, p. 580; 1917 Rev. Star., c. or, §9.) 
Defendant, a chiropractor, attacks the constitutionality of this statute. 
Held, the statute is unconstitutional. People v. Love, 131 N. E. 809 (IIl.). 

The legislature has power to make laws to protect the public health, and 
so especially to regulate the practice of medicine and healing. Dent v. West 
Virginia, 129 U. S. 114. Under this power the legislature may make such 
regulations of chiropractic as are reasonably related to the public good. 
State v. Smith, 233 Mo. 242, 135 S. W. 465. Possibly it could be prohibited 
altogether, on the ground that more harm than good will come of treating all 
diseases solely by manipulations of the vertebre. Courts should respect 
legislative judgment in such exercise of the police power. See Jacobson v. 
Massachusetts, 197 U.S. 11; Powell v. Pennsylvania, 127 U.S. 678. There 
is, then, no objection to the statute on the ground of due process. But, asa 
physician might practice chiropractic under his general license, the question 
arises whether the legislature is denying equal protection of the laws in 
requiring fewer years of study for such a license than for a license to practice 
drugless healing alone. Here again the court should defer to legislative au- 
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thority if any possible reason can be seen for the distinction. See Williams 
v. Arkansas, 217 U.S. 79. At first blush, it seems highly unreasonable to 
require more time to be spent in learning less. But the practical operation of 
the statute is to burden chiropractic when carried on as a separate profession. 
In view of the fact that when so carried on it may be more dangerous than 
when used in connection with general medical methods, the statute should be 
upheld. See contra, State v. Gravett, 65 Ohio St. 289, 62 N. E. 325. 


PROXIMATE CAUSE — INTERVENING CAUSES — FORESEEABLE FAILURE 
To Avomw DancEer.—The plaintiff’s intestate was killed in serving the 
defendant interstate carrier. He was crushed between the end of a shunted 
car on which he was working and the defective end of a standing, loaded car, 
which, as he knew, lacked drawbar and coupler. His job was to stop his 
car before it reached the other. The drawbar and coupler would have 
prevented the accident by separating the cars. The Safety Appliance Acts 
forbid the use of cars without such appliances. (27 Stat. AT L. 531, §§ 2, 8; 
32 STAT. AT L. 943, § 1.) Contributory negligence and assumption of risk 

- are made immaterial. (35 Start. aT L. 69, §§ 3,4). Held, that a judgment 
denying recovery be affirmed. Lang v. N. Y. Central R. R. Co., U.S. Sup. 
Ct., Oct. Term, 1920, No. 290. 

The majority say the defendant’s violation of law was not a proximate 
cause of the decedent’s death. It was clearly acause. In view ofa verdict 
for the plaintiff in the trial court, as well as the ordinary course of activities 
in railroad yards, it must be taken that such accidents from collision were 
risked by the defendant’s failure to act. The violation of the statute there- 
fore seems a proximate though passive cause of the decedent’s death. Watts 
v. Evansville, Mt. C. & N. Ry. Co., 129 N. E. 315 (Ind.); Nelson Creek Coal 
Co. v. Bransford, 225 S. W. 1070 (Ky.); Swaim v. Chicago, R. I. & P. Ry. Co., 
187 Ia. 466, 174 N. W. 384. Cf. Sarber v. Indianapolis, 126 N. E. 330 (Ind.); 
Davis v. Mellen, 182 Pac. 920 (Utah). See Joseph H. Beale, ‘“‘The Proximate 
Consequences of an Act,” 33 Harv. L. REV. 633, 650-658. The theory of the 
majority seems to have been that the statutes in question were intended to 
protect only workers moving or coupling defective cars. This seems an 
unfortunately narrow construction. This view, however, is the real basis 
of the judgment. It explains the court’s conclusions on causation. The 
decision seems also to have been influenced by deep rooted convictions on the 
doctrines of the last clear chance and assumption of risk, which cannot have 
been consciously regarded in view of the wording of the statute. Similarly, 
the question of a defendant’s negligence is often not sharply distinguished 
from that of proximate causation. See Nelson Creek Coal Co. v. Bransford, 
supra; Sarber v. Indianapolis, supra. : 


Quo WaRRANTO — JupIcIAL DiscrRETION IN Quo WARRANTO AGAINST 
MounicrpaAL CoRPORATION. — The City of Methuen, Mass., was chartered 
in 1917 under an unconstitutional statute. A city government was in- 
augurated and all the activities of a municipality carried on for two and a 
half years, during which time several statutes recognized its existence and 
state and county taxes were assessed upon it as a city. Information in the 
nature of Quo Warranto by the Attorney General in behalf of the common- 
wealth for a judgment of ouster against the city. Held, that the infor- 
mation should be dismissed. Att’y Gen’l v. City of Methuen, 236 Mass. 564, 
1209 N. E. 662. 

For a discussion of the principles involved in this case, see NOTES, supra, 
P. 
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TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — FEDERAL 
AGENCY: TAXATION BY A STATE OF A DEBT OWED BY THE UNITED STATES. — 
The relator was assessed for a property tax on a debt due from the United 
States, an unpaid balance on fully performed war contracts. He contended 
that this debt is not taxable by the state. Held, that the debt is taxable. 
People v. Cantor, 187 N. Y. Supp. 467 (Sup. Ct.). 

It may be urged that this obligation ought not to be distinguished, analyti- 

cally, from other federal contractual obligations which are exempt, under the 
Constitution, from state taxation. Such taxation of federal credit in the form of 
government securities has been held unconstitutional as an undue interference 
with federal functions. Weston v. The City Council of Charleston, 2 Pet. (U.S.) 
449; Farmers’ Bank v. Minnesota, 232 U.S. 516. See 27 Harv. L. REv. 769. 
In the principal case credit is given the government, and the absence of certain 
paper evidence should be immaterial. The validity of such a tax must depend 
finally on a balance of the economic and political interests of state and federal 
governments and their constituencies. The imposition by a state of burdens on 
the credit of the United States will presumably increase the cost of such credit. 
Any gain to the state by such a measure should thus cause an equal loss to 
the United States. Federal taxes will be correspondingly increased. The 
~net loss to the national community will be the expense of the duplicate 
collection involved. To permit such an imposition might, further, give the 
states a dangerous power to embarrass federal operations. Cf. M’Culloch v. 
Maryland, 4 Wheat. (U.S.) 316. Whether a given interference by state 
taxation with federal operations is sufficiently serious to warrant exemption is 
thus finally a question of degree. As a priori politics and political economy 
are uncertain, it is impossible to be dogmatic in urging that the tax in question 
is unconstitutional. Cf. Fidelity & Deposit Co. v. Pennsylvania, 240 U. S. 
319; Indian Oil Co. v. Oklahoma, 240 U. S. 522; In re Skelton L. & Z. Co.’s 
Gross Production Tax, 197 Pac. 495 (Okla.). 


TAXATION — PARTICULAR Forms OF TAXATION — STATE INHERITANCE TAX 
ON STOCK OF A NON-RESIDENT IN A FOREIGN CORPORATION OWNING REALTY 
WITHIN THE STATE. — A New York statute taxes the transfer by will or intes- 
tate law of a non-resident decedent’s shares in a foreign corporation owning 
realty in New York, in the proportion which that realty bears to the entire 
property of the corporation (1909 NEw York Laws, c. 62, § 220 (2); CONSOL. 
Laws, c. 60, art. 10.) A non-resident testator left in New York a stock cer- 
tificate representing shares in a foreign corporation owning realty in New York. 
His executor resists a tax on the transfer of these shares on the ground that the 
statute is unconstitutional. Held, that the statute is constitutional. Matter 
of McMullen, 114 Misc. 505, 187 N. Y. Supp. 248. 

Jurisdiction to impose an inheritance tax depends upon control over some 
essential element in the transfer of the decedent’s property. Welch v. Treasurer 
& Receiver General, 223 Mass. 87, 111 N. E. 774; Matter of Hull, 111 App. Div. 
322, 97 N. Y. Supp. 701. This principle, already stretched in cases where a 
decedent’s extra-state personalty is taxed at his domicil, must be abandoned 
altogether to reach the result of the principal case, since the decedent and the 
corporation were both beyond the control of New York. The presence of 
corporate realty within the state should be immaterial, for the shareholder not 
only does not own it, but may in a given instance have no rights whatever 
against it. Parker v. Bethel Hotel Co., 96 Tenn. 252, 34 S. W. 209; Greenleaf v. 
Board of Review, 184 Ill. 226, 56 N.E.295. For this reason, the fact of such 
presence has justly and uniformly been held an insufficient basis for taxing 
transfers of foreign-owned shares in foreign corporations. Welch v. Treasurer 
& Receiver General, supra; Oakman v. Small, 282 Ill. 360, 118 N. E. 775; State v. 
Dunlap, 28 Idaho, 784, 156 Pac. 1141. See Joseph H. Beale, “ Jurisdiction to 
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Tax,” 32 Harv. L. Rev. 587, 628. The state cannot reasonably urge that 
value incidentally imparted to the stock by the state’s protection of corporate 
realty is ground for taxation. Nor did the mere presence of the certificate 
within the state make its transfer taxable. Kennedy v. Hodges, 215 Mass. 112, 
102 N. E. 432; People v. Griffith, 245 Ill. 532, 92 N. E. 313. But see People v. 
Reardon, 184 N. Y. 431, 77 N. E. 970; Stern v. Queen, [1896] 1 Q. B. 211. 


TAXATION — PARTICULAR Forms oF TAXATION— TAX ON ALL USE AS AN 
Excise Tax.— A statute provided that every one engaged in the business of 
owning or storing distilled spirits in bonded warehouses, or removing them 
therefrom, should pay a license tax for each gallon stored or removed from bond 
or transferred under bond out of the state. (1920 Acts oF KENTUCKY, 
c. 13.) The state constitution provided that “taxes shall be uniform upon all 

roperty of the same class subject to taxation.” (KENTUCKY CONSTITUTION, 
Brit) The plaintiff, owner of a large quantity of whiskey stored in bonded 
warehouses, sued to enjoin collection of the tax, on the ground of unconsti- 
tutionality. Distilled spirits had not been made a special class for property 
taxation. Held, that the statute was unconstitutional. Craig v. E. H. Taylor, 
Jr., & Sons, 232 S. W. 395 (Ky.). 

For a discussion of the principles involved in this case, see NOTES, supra, 
p. 70. 


TAXATION — WHERE PROPERTY MAY BE TAXED — EQUITABLE INTEREST 
OF RESIDENT CESTUI IN FoREIGN TRUST OF INTANGIBLES. — Resident 
cestuis were taxed in Vermont on their interest in certain intangible property 
held in trust for them by a Massachusetts trustee. It was conceded that the 
property was taxable in Massachusetts. Held, that the tax was properly 
levied. City of St. Albans v. Avery, 114 Atl. 31 (Vt.). 

Although on strict legal theory a tax is not unconstitutional simply be- 
cause it results in duplicate taxation, that result was one of the considerations 
which led the Supreme Court to hold that a tax at the domicil of the owner 
on tangible personalty with an extra-state situs violates the due process 
clause. Union Refrigerator Co. v. Kentucky,199 U.S.194. But the court has 
upheld a tax at the domicil of the owner on intangible property having also 
an extra-state “business situs.” Fidelity Trust Co. v. Louisville, 245 U. S. 
54. See 31 Harv. L. Rev.-786. One consideration behind this ‘decision is 
that unless the general rule allowing a tax at the domicil of the creditor is 
upheld indiscriminately, much intangible property is likely to escape taxation 
altogether. See Union Refrigerator Co. v. Kentucky, supra, at 205. In the 
principal case it is almost certain that the fund will be taxed at the domicil 
of the creditor-trustee; and the actual decision exposes it to duplicate, or if 
there is a “business situs” in a third state, to triplicate taxation. Decisions 
in state courts are in accord with the principal case. Hunt v. Perry, 165 
Mass. 287, 43 N. E. 103; Wise v. Comm., 122 Va. 693, 95 S. E. 632. But 

- whether practical considerations will cause the Supreme Court to grant 
relief depends upon the question how great the hardship must be before 
strict legal theory will bend to the economic good. The principal case lies 
close to the line. The Supreme Court has upheld a tax on the income from 
similar property. Maguire v. Tax Commissioner, 230 Mass. 503, 120 N. E. 
162; aff’d 253 U.S. 12. But income tax decisions are not authority for other 
tax cases. 


Torts — NEGLIGENCE — Duty oF CARE —LIABILITY OF OCCUPIER 
OF PREMISES TO TRESPASSER. —A springboard attached at its base to the 
property of the defendant railroad, extended out for several feet over the 
waters of a publicriver. The plaintiffs’ intestate, swimming in the river with 
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others, climbed upon the springboard, and was standing on its end, about to 
dive; when through lack of ordinary care on the part of the defendant, a pole 
supporting high-tension wires over its premises gave way. The wires struck 
the plaintiffs’ intestate and swept him into the river, causing his death. His 
representatives sued, under a statute, for negligently causing his death. 
Held, that they be allowed to recover. Hynes v. New York Central R. Co., 
131 N. E. 808 (N. Y.). 

For a discussion of the principles involved in this case, see NOTES, supra, 
p. 68. 


— Propate — Lost AnD DEstTROYED Wi1Ls. —A statute provided 
that no will should be probated as a lost or destroyed will unless its existence 
at the time of the testator’s death or its fraudulent destruction during his 
lifetime was proved. (1916 Car. Cope Civ. Proc. § 1339.) Testatrix 
executed and kept in her possession a will, which was not found at her death. 
It was known to have existed seventy days before her decease, and her 
declarations during the last days of her life that she believed it then existed, 
were accepted in evidence. Held, that the will be probated as a lost will. 
In re Sweeiman’s Estate, 195 Pac. 918 (Cal.). 

Statutory requirements similar to the one involved are common. See 1907 
Mont. Rev. Cope, § 7415; 1915 Inp. Stat. § 3167; 1920 N. Y. Cope Civ. 
Proc. § 1865. Unless fraudulent destruction is established, actual existence 
at the testator’s death must be proved. Estate of Johnson, 134 Cal. 662, 66 
Pac. 847; Estate of Patterson, 155 Cal. 626, 102 Pac. 941; Timon v. Claffy, 
45 Barb. (N. Y.) 438. The proof of such existence varies. Where the will 
is Jost in the hands of a third person, since the testator has had no access to 
it and no presumption of revocation is raised, the will by presumption 
continues to exist. Schultz v. Schuliz, 35 N.Y. 653; Matter of Cosgrove, 31 
Misc. 422, 65 N. Y. Supp. 570. In the principal case the proof of existence 
is yet more tenuous. If a will, always in the testator’s control, is not found 
among his papers at death, it is presumed that he destroyed it animo revocandi. 
Matter of Kennedy, 167 N. Y. 163, 60 N. E. 442; Stetson v. Stetson, 200 Ill. 
601, 66 N.E. 262. See 1 JARMAN, WILLS, 6 ed., 152. To rebut this pre- 
sumption, the testator’s declarations are admitted. In re Steinke’s Will, 
95 Wis. 121, 70 N. W. 61; Miller’s Will, 49 Or. 452, 90 Pac. 1002. See 
1 UNDERHILL, LAw OF WILLS, § 277. Contra, In re Colbert’s Estate, 31 Mont. 
461, 78 Pac. 971. Then, this presumption being eliminated, by virtue of the 
presumption of continuing existence, existence at the testator’s death is estab- 
lished. See 1916 Car. CopE Civ. Proc., § 1963, (32). This result is logical, 
but technical and unsatisfying. Presumptions are apt to shelter rather than 
combat fraud. To approach a statutory provision, intended to prevent 
fraud, by so artificial a path of proof, is to fly in the face of its purpose. Far 
better strip each presumption to its core of reason and let the jury or trial 
court, weighing these cores as bits of evidence together with other bits of 
evidence, determine the fact of existence. 


Writs — REVOCATION — REVOCATION BY MARRIAGE. — The testator made 
a will bequeathing property to his fiancée, whom he married two days later. 
A statute provided that a marriage shall be deemed a revocation of a 
previous will. (1917 Itt. REv. STArT., c. 39, §10.) Evidence was introduced 
of the fact that the will was made in contemplation of the marriage. Held, 
that the will was revoked. Wood v. Corbin, 296 Ill. 129, 129 N. E. 553. 

In a case where the will showed on its face that it was made in contempla- 
tion of marriage, this court reached the opposite result. Ford v. Greenawalt, 
292 Ill. 121, 126 N. E. 555. See 34 Harv. L. REv. 95. By the construction 
there given to the Illinois statute, its operation is like that of statutes expressly 
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excepting such wills from revocation by marriage. See 1914 GA. ANN. CODE, 
~ § 3923; 1902 Mass. Rev. Laws, c. 135, §9. That decision might also be 
thought to imply,that the statute simply enacts a presumption that marriage 
is a revocation. if so the principal case raises the question whether that 
presumption may {be rebutted by evidence dehors the will. Such evidence 
may be regarded as introduced, not to vary the terms of the will, but to show 
that an apparent revocation was not so intended by the testator. Extrinsic 
evidence is properly admitted for this purpose. Mamnagle v. Parker, 75 N. H. 
139, 71 Atl. 637; Gardner v. Gardner, 177 Pa. St. 218, 35 Atl. 558. Cf. 
Scoggins v. Turner, 98 N. C. 135. It is similarly admissible to rebut the 
mere presumption raised by marriage under the law of some jurisdictions. 
Miller v. Phillips, 9 R. I. 141. See Tyler v. Tyler, 19 Ill. 151. But if the 
statute is absolute, the introduction of parol evidence is forbidden by rule of 
substantive law. Ingersoll v. Hopkins, 170 Mass. 401, 49 N. E. 623; Ellis v. 
Darden, 86 Ga. 368, 12 S. E.652. See 1 JARMAN, WILLS, 6 Am. ed., §112. If 
‘the statute enacts a presumption, the court in the principal case misapplies 
the parol evidence rule. But if it is absolute, the court is clearly right in 
refusing to construe it as admitting of further exceptions. 


BOOK REVIEWS 


TRAINING FOR THE PUBLIC PROFESSION OF THE LAW. By Alfred Zantzinger 
Reed. Being Bulletin No. 15 of the Carnegie Foundation for the Advarfte- 
ment of Teaching. New York: Scribner & Son. 1921. pp. xviii, 408. 


The reviewer, as one ‘academic writer to another, must say much that is 
complimentary of this report. It is a “patient, scholarly, and serious effort to 
trace the development of American legal education and the relation of the law 
school to the practice of the law.” ! Certainly the tracing of this development 
as a matter of history is the strong point of the work. Of the eight parts into 
which the volume is divided, the first seven are devoted to the history of the 
development of legal education and of the relation of the law school to practice. 
In this historical matter, and in the statistical tables of the appendix, there is 
a great fund of information with which future articles, local surveys, and bar 
association reports may be adorned. This portion of the report will stand 
as an authoritative source for facts and deductions concerning the history of 
legal education in the United States. 

The efforts of the author at recording history are not, however, the end and 
aim of his work. Rather is it “to point out certain broad lines along which 
legal education and methods of admission to the bar must develop if the pro- 
fession of the law is to fulfill its true function.” ? The relative brevity of 
Part VIII, we are told, “is not due to a belief in the value of antiquarian 
research for its own sake. Past events have been related at all only for the 
purpose of throwing light upon events still to come. . . . A generation of 
young men, stirred by the recent conflict, will soon assume control. ... It 
is for these newcomers, and for the older men who see that this spirit must be 
reckoned with, that this study has been undertaken.”’* It is, therefore, a 
careful appraisement of what the author has given us as a guide and inspiration 
for the future which may very properly be made the subject of this review. 

The author seems to recognize three fundamentally important subdivisions 
of his subject: First, What differentiations occur among lawyers? Obviously, 
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before you begin to educate men to be lawyers, you must conceive of the 
finished product, or if there are different sorts of the finished product, they 
should be known. Second, we must know “the nature of the law which is to 
be taught.” ¢ Third, the educational machinery which has already come into 
existence to meet the demand for legal education must be known, classified, and 
weighed. We will attempt to appraise the author’s ultimate conclusions 
regarding the present and the future on these three lines. 

“‘A unitary bar,” we are informed, “not only cannot be made to work satis- 
factorily, but cannot even be made to exist”’; § “‘the most clearly indefensible 
of these formulas [which have been too easily accepted by the generation that 
came into power about 1890] has been the assumption that all lawyers do, 
and ought to, constitute a single homogeneous body — in common parlance, 
a ‘bar.’” * Well, then, what have we got? What are the de facto differentia- 
tions which exist among lawyers? This is important, because on this may rest 
that differentiation in legal educational effort on the part of law schools, 
which, we are told, are “wrangling for possession of a field too large for any 
of them to cover in its entirety.” 7 The author makes no clear answer to the 
question. He writes of the functional division maintained in France between 
the notaires, avoués, and avocats, and the different educational qualifications 
applicable to each. He notes the difference between the English solicitor 
and the barrister, and the difference in training for each. He fails, we think, 
to accept the statements of Mr. Justice Riddell, that while in Ontario one 
may be admitted both as a solicitor and a barrister, yet it is true that a small 
percentage of those admitted as barristers and solicitors do a large percentage 
of the barrister work and that a de facto functional division is maintained. 
When he comes to the United States, the author seems bewildered. We do 
not know whether he finds here a rudimentary functional differentiation among 
lawyers or not. He says, “It is not even certain that a rigorous functional 
division of the bar will ever develop.” * “The principle of a functionally 
divided bar is something which we may or may not be able eventually to intro- 
duce.” ® Then we have this remarkable hint: “The dividing line between 
the different types of lawyers mzy be determined by the economic status of the 
client, rather than by the nature of the professional service rendered.” '° 
This is merely a circumlocutionary method of saying that lawyers may be 
divided into those who serve the rich and those who serve the poor. We are 
told that “differences in training and in social standing are recognized, and we 
have actually a differentiated profession.” ' In another passage we find in- 
ferentially the suggestion that bar examinations might be “adjusted to the 
training that is practicable for the particular type [of law school]” ¥* — that 
is to say, that the graduates of university law schools teaching national law 
shall have one type of bar examination, while the graduates of part-time 
or night law schools emphasizing the local law shall have another. It is also 
suggested that in the case of “younger applicants for admission to bar asso- 
ciations, the requirements for membership might well be based upon the 
requirements for graduation already enforced in the more advanced group 
of law schools.” * From these passages it might be inferred that Mr. Reed 
regards lawyers as now divided into two groups: one composed of the socially 
elect, having a liberal college education and graduates of university law schools 
teaching the national law, and serving the rich; the other, inferior socially, 
schooled by the part-time or night law school emphasizing the local law, and 
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B Quoted from “Partial Summary” of the BULLETIN reviewed. See original 
BULLETIN, pp. 61, 220. 
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serving the poor; and that this differentiation would (and possibly should) be 
promoted by the organization of local bar associations for each class and 
separate bar examinations for the admission to practice of each class, with 
presumably a different designation for the members of each. Such an analysis 
of our present situation and such a program for emphasizing it in the future 
cannot be too severely condemned. It is superficial. It is false. It is impolitic. 
It can only end in disaster to the graduates of university law schools and, 
therefore, disaster to the university law schools themselves. Successful lawyers 
are quite likely to have some social position, but we venture the assertion that 
their social position is usually the result of their success in practice. It is a 
comparatively slight contributing cause to the success itself. Successful lawyers 
do serve the rich. They are far from leaders of the first rank, however, unless 
they maintain so independent a position in the community that any interest 
feels safe in employing them. Witness Mr. Hughes’ employment by the miners 
in the Indianapolis cases. We doubt Mr. Reed’s deduction that the strong and 
successful lawyers of the United States can be separated from the weak and 
less successful ones on the basis of their law school education. We would not 
accept, or advise any one else to accept, such a proposition without an actual 
statistical investigation which would reveal good grounds for making it. Mr. 
Reed entirely overlooks the fact that the division of lawyers into the strong.and 
successful on the one hand, and the weak and mediocre on the other (which is 
all he is driving at), is a matter of competition, not possible to determine per- 
haps until fifteen or twenty years of arduous work at the bar has been accom- 
plished. When that period of competition has passed, the original educational 
effort of college and law school, while it may leave some marks, fades out very 
materially. It certainly is no longer controlling and no differentiation can be 
based upon it. If the differentiation which Mr. Reed suggests now exists, 
or ever exists sufficiently to become apparent, a contest will ensue between the 
two groups for mastery. As Mr. Reed himself says: “Anything that looks 
like a claim on the part of the well-bred to constitute a separate interest in the 
state provokes violent opposition from a still sensitive democracy.” * The 
issue between the groups would not long be in doubt. The lawyers who have 
social standing, degrees from a college and university law school, and who come 
forth anointed to serve the rich, will find, as Mr. Reed himself concedes, that 
“the great majority” of lawyers and politicians belong to the opposing group.'* 
Mr. Reed might as well have added “the great majority of judges, as well.” 
The learning of the university law schools would be sneered out of court as 
mere theory. The social superiority of the university law school graduate 
would only fan the flames of hatred and opposition. Politicians, judges, and 
the majority of lawyers controlling bar associations and other organizations 
would make successful war upon the university law school graduate. The 
rich would very soon cease to employ a group whose social and educational 
superiority would merely have earned them the enmity of those who were in 
power. Indeed the university law school graduate would soon find that the 
way to success in the law would be to disown his higher education and seek 
to be associated with the group which produced the politicians, the judges, 
and the majority of lawyers, — many of them no doubt quite as able as those 
in the circle of university law school graduates. For one who gives us, as the 
central idea of his work, the proposition that we cannot have a unitary bar, 
that “the differentiated profession is something that we already have and could 
not abolish if we would,’”’!* Mr. Reed’s conception of what that differentiation 
is, or what it may or ought to become, and how to achieve it, is not only vague 
and unconvincing, but positively erroneous and inimical to the group of uni- 
versity law school graduates which he is most anxious to protect. Mr. Reed 
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does well the academic work of analyzing and recording the dead past, but 
when it comes to stating our present condition and blazing the way for the 
future he is an inadequate, if not positively dangerous, adviser. 

The author having failed satisfactorily to enlighten us regarding what 
kinds of lawyers there are or may be, so that the education of the different 
kinds may possibly be arranged for, let us see what he does with the funda- 
mental question of what is the law to be taught? Mr. Reed fully recog- 
nizes that the law which the lawyer practices is the law which is enforced 
in a particular jurisdiction, and that we have in the United States forty-nine 
of these individual law-administering and law-making bodies. Here is one 
of the most significant and overpowering facts which faces all law teachers and 
students. It would be impossible to exaggerate the predominance of this fact 
in legal education. Does Mr. Reed face the fact? Does he impartially and 
dispassionately consider what this fact means, — what its ramifications are, 
and the extent to which it enters into every problem of the future, because 
each year it becomes, if possible, a more overwhelming and significant fact, 
and one which can be less and less ignored? Not at all. Whenever he meets 
it he tries to bury it under words of the text which seek only to minimize and 
explain away its existence. To Mr. Reed it is an unpleasant condition which 
we had best say as little as possible about, and when we do, to say that which 
conceals the fact from ourselves. Thus we are told that “This danger that 
American law might disintegrate into local fragments [as if it had not already 
so disintegrated!] has, on the whole, been averted by the respect which the 
lawmakers of each state accord the law of other jurisdictions. In the domain 
of judge-made law, the decisions of other state courts, or of the Supreme 
Court of the United States, are more than mere guides. They are treated 
by the courts as possessing actual authority as precedents, subordinate only to 
that possessed by a well-established line of decisions in their own states.” !7 


The last part of Mr. Reed’s statement destroys the effect of what he started . 


out to say. When a given state has two hundred and fifty or three hundred 
volumes of Supreme Court reports and a century of continuous turning out of 
decisions and a compilation of legislative acts extending over the same period, 
the “well-established line of decisions” in the particular jurisdiction covers 
matters relatively so numerous and of such importance that the decisions 
of other state courts or the decisions of the United States Supreme Court are 
often not useful for any purpose. Under these circumstances the rule that 
decisions from other states are more than mere guides has little application 
if it be in fact true. We doubt whether judges of supreme courts generally 
would concede that the decisions from other states or from the Supreme Court 
of the United States were more than mere guides, or that they possessed 
actual authority as precedents. They would, we think, declare them to be 
merely guides, to be followed or not, according to whether the bases on which 
they rested seemed proper. Then Mr. Reed declares that ‘“‘a body of generalized 
national law, deduced in a critical spirit from the best practices of the various 
courts, is being slowly built up by these scholars [referring to the scholars in 
the university law schools which purport to teach the so-called national law].” #* 
It is true that a scholar here and there at the present day, like Williston or 
Wigmore, is doing work of sufficient magnitude to have some influence for uni- 
formity in jurisdictions which have not agreed with them or to establish 
a rule of law where it had not yet been declared. We doubt whether the 
author’s statement is true unless he includes among his scholars those who 
write the articles in encyclopedias of law and compile the digests. The author 
entirely fails to weigh against these scholarly efforts the overwhelming fact 
that day after day throughout his practice the lawyer has more and more to 
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discard what forty-eight other states are doing and to concentrate on what 
the law is, or what it ought to be, in the single jurisdiction where he is prac- 
tising. He has to do this to the same extent that English lawyers have done 
it in every century since the time of Littleton. He consults Williston or Wig- 
more or the encyclopedia of law or other up-to-date textbooks, not to find 
out what any rule of so-called national law may be, but to discover, if possible, 
through the citations in the footnotes what the law in the jurisdiction in which 
he practises may be. If that law be a departure from the so-called national 
law of the university scholar, he may consider the possibility of overturning it, 
but always it is the situation in the particular jurisdiction that he must deal 
with. All the facts of its history, the emotional element of the problem as it 
may appeal to particular judges at that time on the bench in that jurisdiction, 
are matters which he must weigh and consider, and they cause him to turn 
his back daily upon anything like the so-called national law of the university 
law school. The scholarly productions of the national law schools may be 
“struggling for mastery” '® over the local law, but it is a feeble struggle. 
They haven’t a chance. They only succeed here and there in spots. The 
Harvard Law School graduate who has persisted in practice and who appears 
with a fair degree of frequency before courts of last resort, finds himself making 
some of his most desperate efforts to establish in the court propositions which 
would be accepted in the classrooms of the Harvard Law School without 
debate. The “struggle for mastery” of the national law school comes to an 
end in this conclusion of Mr. Reed: “Should university law schools or other 
institutions in which this national law is being cultivated ever be accorded a 
recognized responsibility for the education and testing of applicants for admis- 
sion to practise, exercised independently of the judges or of other practitioners, 
this will mean that the American state has recognized, or in the technical lan- 
guage of jurisprudence has ‘received,’ scholars’ generalized common law in 
much the same way that their elaborated Roman law became the law of 
Continental Europe.” 2° Well, there isn’t a chance that the national law schools 
will ever be accorded such a right, or that the general common law of the law 
schools will ever be “received” in the manner suggested. The whole sentence 
expresses a hope so feeble that it might as well never have been uttered. It is 
strange indeed that one who is so positive that we have not got, and cannot 
have, a unitary bar, even in a given locality, is so positive that we have, in 
some practical sense, or even some possible sense, a unitary law for forty-nine 
sovereign law-administering and law-making jurisdictions. It is strange indeed 
‘that a writer who realizes that the law of England to-day is different from the 
law of any of the states because these states split off from England one hun- 
dred and forty years ago, cannot perceive that New York and Illinois, which 
had a common stem far antedating the Revolution, have no more a common 
system of law than Massachusetts and England to-day. Indeed, if he looked 
at the facts as they appear from the statutes and decisions, he would, we 
believe, find that the law of Massachusetts was nearer to that of England than 
was the law of Illinois to New York. Mr. Reed refuses to look squarely at the 
fact that the splitting off from a common stem and a separate legal and judicial 
history which causes English law to-day to be, for the purposes of legal educa- 
tion at least, a different system from the law of any state, is decade by decade 
surely causing the systems of law developing and being administered by our 
different states to become different. How long a time must elapse before Mr. 
Reed will perceive that the two systems have become different and that legal 
education must take cognizance of the fact? Mr. Reed notes that formerly 
the universities in England were interested in the civil or Roman law of the 
continent, while the Inns of Court sustained their narrow and parochial interest 
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in the decisions handed down by the courts at Westminster. He knows what 
happened, for he tells us. The Roman or civil law and the universities which 
taught it were sidetracked, and their influence in legal education became negli- 
gible. Yet Mr. Reed seems incapable of observing that the so-called national 
law, as distinguished from the law of each one of forty-nine local jurisdictions, 
is headed toward a position sufficiently like that which the Roman law occu- 
pied at the English universities to be significant. If American university law 
schools hang on too long to the idea of a national law, they will become side- 
tracked and their influence will decline, while the body of teachers who make 
it their business to train the student to the greatest possible effectiveness in the 
law which he as a practitioner must know and use will steadily increase in 
importance and influence. The failure to grasp so obvious a principle causes 
us to doubt Mr. Reed’s skill in using past events “for the purpose of throwing 
light on events still to come.” 

Perhaps the most extraordinary conception of the entire work is that the 
study of local law must always remain narrow, practical, and inferior, and be 
carried on by part-time or low-standard schools, while the study of national 
law or general common law is necessarily associated with university schools 
which maintain the highest and best educational standards. Mr. Reed thinks 
that the best argument for the national school is that it deals with the law “as 
it may become,” rather than with the law “‘as it is.” 2! So far as Mr. Reed 
deals with what has been, or the conditions which now exist, we do not differ 
with him, but the apparent assumption that this condition of affairs must or 
should continue is subject to objection. We are amazed at Mr. Reed’s inability 
to perceive that it is the local law school carried on with the same standard 
of learning and ability which Langdell and his associates brought to their task, 
rewriting the law of the local jurisdiction as Langdell and his associates rewrote 
the local English common law, which will produce a legal education that will 
dominate the law and lawyers in the given jurisdiction. Such a law school 
may be conducted with case books containing the best judicial opinions to be 
found at any time in the English-speaking world, provided always that such 
decisions are relevant and material to the law of the local jurisdiction. It may 
give the same training in legal reasoning as does the national law school of 
to-day. It may be far more effectively interested in the law as it ought to be 
than the national law school of to-day, because it will be working for specific 
changes in a particular jurisdiction where the law school exists and where 
it has a direct influence upon lawyers, judges, and legislators. It might even 
be claimed that it would in time produce greater uniformity, for with our 
tendency to copy the best near at hand there can be little doubt that a local 
jurisdiction, fed with the springs of local law schools attaining the present 
standards of university national law schools, would set the pace for many other 
American jurisdictions. Such a conception of a new creative movement in 
legal education finds no place in Mr. Reed’s work. This is merely illustrative 
of the fundamental defect of his efforts. They are sterile with respect to the 
problems and developments of the future. 

The author lays much stress upon his finding that all legal education in this 
country is now through law schools, and that these may be arranged into differ- 
ent groups depending upon the sort of legal education given and the pre-legal 
educational requirements demanded. We are developing toward two widely 
divergent classes of schools,— the university law schools, giving a three years’ 
course and requiring for admission a college degree, or something equivalent, 
on the one hand,’and the part-time or night law schools which only require the 
minimum acceptable to the bar examiners, on the other. He suggests that in 
the night or part-time law schools the “local law is emphasized,” while the 
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university law schools are national schools dealing with the general common 
law. Here is a clear statement of our present status. What are we to do with it? 
Merely promote “imitation and perfection of detail”? Oh, no. “We stand 
now,” he says, “‘on the brink of another creative period.” * Our second war 
with England and our Civil War were “followed by periods of original creation 
in legal education. These in turn were followed by less significant periods 
devoted mainly to imitation and perfection of detail. It requires no great 
effort of the imagination to perceive that we stand now on the brink of another 
creative period.” The long historical evolution of legal education as it developed 
in the United States and the final analysis of the present types of law schools 
have all been carefully worked out, so that we may intelligently emerge from a 
period of “imitation and perfection of detail” to “another creative period.” 
What line then is this creative effort to take? What are the general principles 
in accordance with which this creative effort is to proceed? What advice and 
direction are given to the “generation of young men stirred by the recent 
conflict”? We search in vain for any answer to these questions. The only 
suggestion which we find is that the part-time or night schools be strengthened 
by lengthening their course to four years and beyond. This is an excellent 
suggestion, but does it fulfill the promise of a new creative effort? Is this © 
the beacon which is to fire the imagination of the generation of young men 
stirred by the recent conflict? ALBERT M. KALEs. 


Le Droir PéNAL INTERNATIONAL ET SA MISE EN (EUVRE EN TEMPS DE PAIx 
ET EN TEMPS DE GUERRE. By Maurice Travers. Paris: Librairie de la 
Société du Recueil Sirey. Vol. 1, 1920, pp. 670; vol. 2, 1921, pp. 684. 


The above volumes constitute a part of a comprehensive treatise on the sub- 
ject of international criminal law. Sections 1-101 develop the general princi- 
ples which, in the opinion of the author, underlie the subject. The balance 
of the work, so far as it has appeared, cover the subject of jurisdiction. Sec- 
tions 102-664 are devoted to a consideration of the question to what extent 
jurisdiction may be based (1) upon the fact that the act was committed within 
the territory of a particular state; (2) upon the nature of the act committed; 
(3) upon the nationality of the injured party; (4) upon the nationality of the 
offender; (5) upon the mere presence of the offender within the state; (6) upon 

.a combination of two or more of the above grounds. Sections 665-974 deal 
with the exceptions to the general principles governing jurisdiction. Three 
appendices follow, discussing, respectively, the question of complementary 
jurisdiction, based upon connexity, indivisibility or complicity, the effect of 
territorial annexation and changes of nationality upon the application of 
criminal law, and the application of criminal law with respect to “industrial, 
artistic and literary property.” 

The subject-matter is set forth with great thoroughness in all of its aspects. 
Much space is given, for example, to such subjects as the jurisdiction of states 
with respect to crimes committed on vessels of their own nationality in foreign 
waters and on foreign vessels in domestic waters, the immunity of persons ex- 
ercising diplomatic or consular functions, crimes committed in countries in 
which consular jurisdiction still exists, or by members of an invading army or 
the members of aircraft. 

The work is meant to be a practical treatise on the actual French law gov- 
erning the subject in hand. Being satisfied, however, that the positive law 
of France is defective, the author takes great pains in developing the theoret- 
ical aspects of the subject. In doing so he makes excellent use of the com- 
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parative method, availing himself of the law of other countries so far as it 
throws light upon the matter under discussion. The author has full com- 
mand also of the general literature on the subject and discusses in detail the 
arguments advanced by the writers of the different countries with respect to 
particular matters. 

Space is not available for a critical discussion of the author’s views concern- 
ing the vast number of questions dealt with in the work. Only a few general 
remarks can be made. The author is a realist who abhors fictions. He ac- 
cepts the facts as he finds them and strives to fit his theories to the facts, in- 
stead of attempting to fit the facts to his theories. He is opposed, therefore, 
to all endeavors to find a single legal basis for international jurisdiction in 
criminal matters, be it that of the place where the crime was committed or 
that of the national law of the offender. The fundamental idea governing the 
subject being, in the estimation of the author, that of social protection, a single 
point of contact furnishes obviously a too narrow basis of jurisdiction. The 
author’s position that different points of contact must be chosen to meet the 
needs of the particular situation is perfectly sound. The author is right also 
in insisting that each state must determine for itself what is necessary for its 
own protection. The character of an act as rightful or unlawful must in the 
nature of things be left to the judgment of each state whose interests are 
affected. The result may be, of course, that an act may be lawful where done, 
but unlawful in some other state, but that is unavoidable if the idea of social 
protection as the sole basis of international jurisdiction in criminal matters is 
accepted. 

The treatise under consideration is a monumental one in every respect. It 
is indispensable to.all interested in this branch of legal learning. 

ERNEST G. LORENZEN. 


THe New Cuurcu LAw on Matrimony. By Rev. Joseph J. C. Petrovits. 
Philadelphia: J. J. McVey. 1921. pp. xvi, 458. 


The publication of the new Codex Juris Canonici' started a new period in the 
history of the canon law. The old Glossatores, Summistae, Tractatistae and 
Commentatores became in the main obsolete, in so far as they were concerned 
with the practical interpretation of the laws, and the need of new commentaries 
was felt immediately by the ecclesiastical courts the world over. The canon-- 
ists, who, after a long period of relative neglect found themselves at once in 
a position of high importance, did not lose time in getting to work and in the 
short period of four years the literature dealing with the new Code has reached 
the respectable size of about one hundred volumes. 

Almost all of them consist of comments on some special point of ecclesiastical 
law and are written from a practical rather than from a purely scientific point 
of view. The single fact that almost all this new literature is written in modern 
languages and not in the customary Latin of the glorious canonical tradition 
shows that its aim is to provide the clergy, especially parish priests, with 
=n manuals which it will be easy for them to consult in their daily pastoral 
work. 

Another important characteristic of all this new literature is its uniformity 
both in spirit and in language. The time when there were within the Catholic 
clergy opposite schools of canon law, diverging in matters of fundamental 
importance, is long past, and the strong centralization of power in the Roman 
Curia has brought with it a remarkable unification in the new canonical tradi- 
tion. Never was it so true asit is to-day that the Catholic world receives its 
law from Rome. “Ex occidente Lex.” 


1 Rome, May, 1917. 
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Only a few months after the publication of the code a series of articles dealing 
with its various parts were published in the Ecclesiastical Review,’ and these 
have been reprinted in the form of a book.* Almost at the same time, the 
Benedictine Fr. Carles Augustine Bachofen published the first four volumes of 
a general commentary on the Code.‘ Fr. Bachofen was for nine years professor 
of canon law at the Benedictine College of St. Anselm in Rome, and had there- 
fore an intimate knowledge of the methods and traditions of the Roman Curia. 
His comments are remarkable for their conciseness and for their strictly legal 
character; “‘the commentary shall not be encumbered with moralizing reflec- 
tions” warns the author in his preface. The moralizing strain which at a 
certain period was brought into the canon law “was a disadvantage because it 
obscured the character of the Church as a public society and made the law 
appear to be an appendix of the confessional.” ® His work, however, due to its 
conciseness and perhaps to its rather hurried compilation, is on many points 
obscure and vague, and its use difficult for those members of the clergy who 
have not had a good training in ecclesiastical law. The work of the Rev. P. 
Trudel ® is nothing more thana simple alphabetical list of topics which may be 
used as an index to the Code. 

In a country like the United States, where the population is composed of 
persons belonging to all the religions of the world, and where Christians of all 
denominations live closely together, intermarriages between persons of different 
faiths are of daily occurrence and give rise to most embarrassing situations in 
the ecclesiastical courts of American Catholic dioceses. It is not surprising, 
therefore, that special attention has been paid in this country to the law of 
marriage and that more than one comment on this section of the Code has 
already appeared. The first was published by the Very Rev. H. A. Ayrinhac, 
for more than twenty-five years professor of canon law at the Catholic Semi- . 
nary of San Francisco.’ As the author himself says, his book contains “a brief 
explanation, incomplete and fragmentary” of the Canons concerning the pro- 
cedure and the casuistry of Catholic marriage; and although very useful for 
the time being, could not be of permanent value, especially in view of the recent 
authoritative decisions as to the interpretation of the various Canons rendered 
by the Commission established in Rome for this exclusive purpose. The need 
of a more complete and substantial work on the law of marriage has been 
keenly felt and such a volume has now appeared. It is the work of Rev. 
-Joseph J. C. Petrovits, prepared under the guidance of Mgr. Filippo Bernardini, 
professor of canon law in the Catholic University of America at Washington; 
and is a really valuable contribution to the canonical literature of Christian 
marriage.® 

Dr. Petrovits’ book is divided into fourteen chapters, the first three dealing 
with general notions and pre-matrimonial transactions; the fourth, fifth, and 
sixth with matrimonial impediments; the seventh with matrimonial consent; 
and the eighth with the form of matrimonial celebration. The following three 
chapters summarize briefly the minor topics of marriage of conscience, time and 
place of marriage and the effects of marriage. The last three concern the 


? Philadelphia, October, 1917~August, 1918. 

— New Canon Law nits Practicat Aspects. Philadelphia: J. J. McVey. 
1918. 

* A CoMMENTARY ON THE NEw Cope or Canon Law. St. Louis: Herder. 1918. 
Vol. I., Introduction and General Rules: Vol. II., Clergy and Hierarchy: Vols. III. and 
IV., The Sacraments. 

5 Tbid., p. 56. 

A Dictionary or Canon Law. St. Louis: Herder. 

7 MARRIAGE LEGISLATION IN THE NEw CopE or CANON LAw. New York: Benziger. 
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special problems of separation of consorts, validation of marriage and second 
nuptials. An accurate and most serviceable index and a comprehensive 
bibliography close the volume. An important feature of the book is the histo- 
rical survey which in each chapter precedes the analysis of and comments upon 
the Canons, giving a brief summary of the various opinions on debated questions 
and the final solution given to them in the new Code. The great canonical 
works of the post-Tridentine period are quoted frequently, and much more the 
recent literature of the Roman school, especially Wernz, Gennari and Gasparri. 

It may be noticed, however, that the author, as is often the case with those 
who write extensive works on a special topic, overemphasizes the importance of 
some questions of detail which to-day have lost almost all their practical value. 
And above all, it would seem that he is too sanguine in his statement that the 
subject of matrimony has undergone some fundamental changes as viewed in 
the light of the new Code.® As a matter of fact, the new Code reflects almost 
entirely the regulations already prescribed by the constitution Ne temere 
and in matters of impediments keeps the fundamental distinction introduced 
by the constitution Sapient consilio. It will be difficult to find a point of 
really fundamental importance in which ecclesiastical discipline as to marriage 
may be said to have been revolutionized by the new Code, unless one is 
to consider as fundamental Canon 1017, which in matter of espousals abrogates 
the right (jus ad rem) which in the past was generally attributed to the parties 
making an engagement;” or Canon 1070, which states that the diriment impedi- 
ment of disparity of worship obtains only in cases where one party to the 
marriage is baptised in the Catholic Church," and therefore recognizes as 
valid a marriage contracted between an unbaptized person and a baptized non- 
Catholic. No doubt this latter provision is of some practical importance, and 
as Mgr. Meehan says, “it puts an end to much work and worry for diocesan 
matrimonial courts in the United States;” ” but this law is an exception which 
does not modify at all the really fundamental principle on which is based the 
assumed jurisdiction of the church over marriages of all baptized persons, even 
though they be non-Catholics. On this fundamental point the Code has in 
fact strengthened the Roman tradition that “no law, no custom, can introduce 
an indiscriminate exemption of heretics, schismatics, apostates, or the excom- 
municated from canonical impediments,” * and in its Canon ror6 has definitely 
— the virtually opposite opinion of some great canonists like Schmalz- 
grueber. 

In the same way the principle so dear to the Roman Curia, “Nihil innovetur 
quod iraditum est,” is fully applied to the fundamental question of the com- 
petence of the civil authority with regard to marriage. The dogmatic teaching 
of the sacramental character of matrimonial contracts does not allow the 
canonists any freedom on this point, and the new Code condemns impliedly 
the laws of those countries which recognize as valid the marriage of Christian 
persons contracted outside the Church and which do not allow marriages 
contracted only before the Church to have civil effects. “‘The state transgresses 
the legitimate limits of its jurisdiction when it imposes a penalty, which results 
in depriving Christians of the natural civil effects of their valid marriage.” 
But in practice the canon law comes to a compromise and admits that the civil 
authority is within its rights in requiring the civil registration of marriages 
validly contracted before the Church, and in imposing a penalty for failure to 
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comply with its regulation. And according to a great canonist, Cardinal 
Gasparri, this penalty may be justly extended even to the point ‘‘of depriving 
the guilty ones of the civil effects of the marriage.” 

The relatively new feature of this epoch-making codification of the Canon 
law is rather the spirit in which it is made; and this has fundamentally affected 
the Code as promulgated."® The dogmatic and strictly autocratic government 
of the Church finds in this Code its best expression; in it the last survivals of 
Gallicanism, Febronianism and Josephism which affected so deeply the whole 
ecclesiastical legislation during the seventeenth and eighteenth centuries, re- 
viving or shaping anew doctrines which had been formulated by the great 
Caesarean jurists of the middle ages, are completely swept away. Never be- 
fore has the Church had the opportunity of doing this without paying a penalty 
for it. Difficult entanglements with the various governments, concordats 
with dynasties and nations, and territorial interests in connection with their 
temporal power, compelled the popes to carry out a policy of continuous 
compromises, in which many fundamental principles of canon law were sacri- 
ficed. The fall of temporal power, and the separation of Church and State, has 
given back to the Church its freedom in the realm of strictly ecclesiastical 
legislation, and Rome is making a good use of such freedom, in order to bring 
about that strong centralization of power which is the logical implication of its 
assumed divine right and its autocratic constitution. . 

GrorcE La PIANA. 


A SELECTION OF CASES ON THE LAw OF Domestic RELATIONS AND PERSONS. 
By Edwin H. Woodruff. 3d edition, revised and enlarged. New York: 
Baker, Voorhis & Company. 1920. pp. xviii, 753. 


This book is a new edition of Professor Woodruff’s well-known case book on 
Domestic Relations. The editor states in his preface! that he has omitted or 
reduced to notes thirty-two cases which appeared in previous editions, while 
forty-four new cases have been added. Among these new cases which are of 
interest may be mentioned that of Thompson v. Thompson, in which a New 
Jersey court declined to give credit to a New York decree granting a separation, 
because the husband, a non-resident of New York, had been served only by 
publication. Many new notes have also been added by Professor Woodruff. 

The most interesting question concerning the book is whether it would not 
have been better if it had contained fewer topics, and at the same time had 
given on each topic a greater number of cases. It was the opinion of the late 
Professor John Chipman Gray, “that a collection of cases should not attempt 
to cover too much ground, but that the cases should be multiplied on the cru- 
cial topics.”’ * He further adds: “A single case on a subject has little advantage 
over a text-book. It is only by presenting a doctrine in many aspects that the 
best results can be reached.” 4 Most teachers using the case system of instruc- 
tion will probably agree with the foregoing statements. Indeed, the fundamen- 
tal difference between the case system of instruction and the text-book system 
is the emphasis placed by the former on the importance of training in legal 
reasoning as opposed to the acquisition of mere legal information; and training 


‘® TractaTus CANONICUS DE Matrimonio (Paris, 1891), p. 280. 
Cf. Utricn Stutz, Der Getst pes Copex Juris CANonict. Stuttgart. 1918. 
1 See p. iii. 
Pa N. J. Eq. 70, 103 Atl. 856 (1918); Wooprurr, CAsEs oN Domestic RELATIONS, 
3 €d., 339. 
; ply Gray, CasEs ON PRopERtY, ed., “ Preface to the Second Edition.” 
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in legal reasoning is best given by teaching the student to distinguish the dif- 
ferences between several cases bearing on the same or similiar points, where the 
cases require of the student close attention and nice discrimination. If the stu- 
dent on a given point of law merely reads one case which contains a learned 
disquisition on the various aspects of the law affecting similiar cases, he may 
acquire considerable information, but will get little or no training in applying 
his information to different states of fact. 

Nevertheless, every teacher of Domestic Relations whose course is confined - 
to the ordinary time given to this subject (two hours per week for one half-year) 
must feel that his time is brief indeed to deal with the many topics which can 
be included under this title. Professor Jeremiah Smith in his “Cases on Per- 
sons” tried to cut the Gordian knot by including in his case book only the 
topics “Parent and Child,” “Infant,” and “Husband and Wife.” Professor 
Woodruff, feeling, and perhaps justly, that such a treatment of the subject of 
Domestic Relations is inadequate, has added the topics of ‘“‘ Marriage,” ‘“ Di- 
vorce and Separation,” “Insanity,” “Drunkenness,” and “Aliens.” In a 
case book of reasonable size, however, the greater the number of topics treated 
the less the space that can be given to each topic. Asa result, while in Smith’s 
“Cases on Persons” we find 202 pages allotted to Infancy,’ Professor Wood- 
ruff assigns only 143 pages to this topic,® and this, too, although the average 
page in his book is ten lines shorter than the average page in the case book of 
Professor Smith. In consequence of this compression, there is not infrequently 
in Professor Woodruff’s case book only a single case on a given point, and the 
value of training that comes from contrasting different cases bearing on the 
same point is lost. 

In spite of all this, something is to be said in favor of Professor Woodruff’s 
briefer treatment of each individual topic. Admitting that training in legal 
reasoning is the chief goal of legal study, is it necessary that every course in 
a law school should stress the idea of such training, even if obtained at the 
complete sacrifice of information on essential topics? Is it well to send out the 
student of law with a thorough training in the law of “Infancy” and “‘Hus- 
band and Wife,” while he is wallowing in complete ignorance of the law of 
“Marriage and Divorce”? Where the course has only a brief time allotted to 
it, might it not be well to inform the student a little more, even if we train him 
a little less? This is certainly a debatable question. 

Some of the cases in the book seem to contain a slight treatment of the 
point involved. Thus, instead of the classic and highly disciplinary case of 
Zouch v. Parsons,’ which decided that an infant can repudiate a feoffment only 
after attaining his majority, we find the very thin case of Welch v. Bunce ® on 
the same point. Here we have space gained but quality sacrificed. 

The notes in the book are worthy of the highest praise. In preparing these, 
very little that is of value in the way of collateral reading has escaped the 
editor’s watchful eye. Student and teacher alike will find them of the greatest 
service. Indeed, no teacher of the subject of Domestic Relations ought to be 
without Professor Woodruff’s case book, whether he uses it in the classroom 
or not, so valuable is the material there collected. Moreover, if a teacher 
prefers a case book which covers the subject with reasonable completeness but 
not in too great detail, no better book can be found. The book everywhere 
bears the marks of scholarly research, of painstaking care, and of a laborious 
compression of each topic to the end that every essential topic be treated. 

W. GIFFORD. 


5 See SmitH, CASES ON PERSONS, 131-333. 

* See Wooprurr, Cases oN DomEsTIC RELATIONS, 3 ed., 483-626. 
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THE YEAR Booxs. By William Craddock Bolland. Cambridge, England: 
University Press. 1921. pp. xi, 84. 


This little volume is so interesting that few readers with scholarly tastes will 
be able to lay it down before reaching the last page. The author writes from 
fulness of knowledge, for he is the editor of the Year Book Series of the Selden 
Society; and ir introductions to volumes of that series he has already had 

, occasion to give much of the matter which he has recently used in lectures 
delivered at the request of the Faculty of Laws of the University of London and 
which he has here presented to a larger public. 

The volume is composed of three lectures. The first explains what the Year 
Books are, the mediaeval French in which they are written, the manuscripts, 
and the author’s persuasive theory of the purpose for which they were compiled. 
The second explains the difference between the Plea Rolls and the Year Books, 
founds upon those differences a strong argument showing that the Year Book 
manuscripts were in no sense official but were a private and monetary enter- 
prise, and describes the printed editions. The third presents the recently 
discovered proofs that Justices in Eyre exercised what may well be termed an 
equitable jurisdiction, and then gives in paraphrase Year Book episodes of 
which Bereford, C. J., is often the hero. 

The author’s intention is to induce the reader to examine the Year Books for 
himself. He has given matter admirably adapted to that end and to the 
beginner’s needs. Doubtless the next step for the ambitious reader is to 
attack a Year Book for himself, preferably the first volume in the Selden Society’s 
Year Book Series, as that is the volume containing Maitland’s introduction to 
the grammar of the Year Book French. After reading Maitland’s introduction 
and some of the cases as translated and edited by him, the reader will be in a 
position to appreciate the introductions by Maitland, Turner, and Bolland to 
other volumes in that series and also the prefaces by Horwood and Pike to 
Year Books in the Rolls Series, and then to read this little volume again. 

Even a person who is not a beginner will be glad to be reminded again of the 
author’s theory ,! to which allusion has already been made, that the Year Books 
were meant to aid lawyers in framing their pleadings, and hence were devoted 
chiefly to reporting the discussions between counsel and judges of the oral 
pleadings experimentally suggested and finally withdrawn or amended or, so 
to speak, filed. That is an interesting explanation of the disappointing fact 
that usually the Year Book stops without letting the reader know the ultimate 

- result of the litigation. 

The other point upon which even an expert in the history of law will wel- 
come the author’s views is the one regarding the quasi-equitable power which in 
early days was exercised temporarily by Justices in Eyre. It was about ten 
years ago that the author described this procedure in his introduction to 
the second volume of the Eyre of Kent, 6-7 Edward IT, in the Selden Society’s 
Year Book Series; and later his Select Bills in Eyre, 1292-1333, published by the 
Selden Society, gave additional material. The subject was presented in 1913 
to the International Congress of Historical Studies by Sir Frederick Pollock, 
in a paper on “The Transformation of Equity,” now accessible in a volume of 
Essays in Legal History, edited by Sir Paul Vinogradoff; but apparently bills in 
Eyre have not yet found adequate place either in the histories of English law 
or in the discussions of persons interested in devising ways in which business 
men and thepoor may attain justice without pleadings, without rules of evidence, 
without delay, and without lawyers. Surely there are many persons who 
should read the author’s brief account? of the unsuccessful attempt made by 
the idealists of long ago. 


1 See pp. 17-21, 26, 35-42. 
? See pp. 56-59. 
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There is no doubt at all that the author is right in saying that the Year Books 
have been too much neglected by both historians and lawyers. He makes a 
slight mistake, however, in saying that “Even the Encyclopaedia Britannica 
itself, now in its eleventh edition, knows nothing about them, has never heard of 
them.” * Whatever may be true of earlier editions, the articleon English Law 
in the tenth edition ‘ gives about ten lines to the Year Books; and the passage 
is repeated almost verbatim in the eleventh edition. The articles in question 
were written by Maitland; and Maitland would be the first to forgive the 
failure to recall that brief, though adequate, passage, and to thank the author 
for showing so skilfully what the Year Books are and how well worth while it 
is to become acquainted with them. 

EUGENE WAMBAUGH. 


THE PREPARATION OF CONTRACTS AND CONVEYANCES WITH FORMS AND 
ProsieMs. By Henry Winthrop Ballantine. 8vo. pp. vi, 227. New 
York: The MacMillan Company. 1921. 


This little volume, which makes no pretence of being exhaustive, is full of 
good advice for the lawyer in chamber practice. It contains many practical 
suggestions and some forms for the preparation of legal documents by law 
students and lawyers. It covers contracts in general briefly, and then con- 
tracts of employment, of building and construction, and for the sale of land 
(30 pages are devoted to the latter); negotiable instruments; powers of attor- 
ney; real estate and chattel mortgages; leases; articles of partnership; organiza- 
- — corporations, and issue of securities; business trusts; wills; and abstracts 
of title. 

The scheme of each division is to present very briefly the elements of the 
law, to outline the essential points to be considered in drawing the instrument, 
to suggest supposititious cases, and finally to give a few simple forms. There 
are useful references to cases, form books, and articles. 

A few chapters deal inadequately with the matter treated. But this must 
be so necessarily in a book of this design with respect to corporation papers 
(19 pages) and articles of partnership (8 pages), which perhaps do not belong 
here at all and are merely given to throw the other matter into proper setting 
or to give the lawyer a few broad lines on which to proceed. The suggestions 
actually contained in these short divisions, however, are admirable. 

We are particularly impressed with the chapter (30 pages) on Wills. After 
a short statement of the advantages of making a will, the author deals with 
the general plan of a will from the point of view of the testator’s family and 
the state of his property. Cautions in regard to the avoidance of the danger 
of the Rule in Shelley’s case; the relative merits of vested or of contingent 
remainders, follow, eéc. Mr. Ballantine, for instance, points out the desira- 
bility of vested remainders to children in Illinois in preference to contingent 
remainders in view of the tax on contingent interests at the highest possible 
rate. He wisely advises the deposit of the will with the executor or the lawyer 
who is to have charge of it. The legal adviser should have no false modesty 
in this regard. 

The chapter on examination of abstracts of title is too short but contains a 
useful skeleton of such abstract. 

We know of no guide exactly like this useful little volume, which we are glad 


to commend. J. W. 
3 See p. 1 
4 See vol. 28, p. 249 
5 See vol. 9, p. 602 
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THE FUNDAMENTAL PRINCIPLES OF TAXATION IN THE LIGHT OF MODERN 
DEVELOPMENTS. Being the Newmarch Lectures for 1919. By Sir Josiah 
Stamp. London: Macmillan & Co. 1921. pp. xi, 201. 


These lectures, lately delivered at the University of London, contain a full 
and satisfactory discussion of the economic, social, and political considerations 
involved in taxation generally, and especially in the British Income Tax. The 
subject is treated from the standpoints of the individual, of the state, and 
of the community. In view of the immense importance to lawyers and legis- 
lators of a knowledge of the law of taxation, and of the necessity of an economic 
basis for such knowledge, this book may be commended to lawyers as a brief 
but excellent presentation of the subject. J. H. B. 


Company LAw or CANADA. By Mr. Justice Masten, of the Supreme Court of 
Ontario, and William Kasper Fraser, of the Toronto Bar. Toronto: Cars- 
well and Company, Limited. Second Edition. 1920. pp. iii, 984. 

The text is given of (a) the Dominion Companies Act, (b) certain parts of 
the Ontario Companies Act, and (c) the Dominion Winding-up Act, and there 
are notes by the authors giving reference to cases which they deem to be help- 
ful to an understanding of these acts. There are a few, but only a few, refer- 
ences to cases decided in the United States; there are numerous references to 
English decisions; and the authors state that they have endeavored to refer 
“to all Canadian cases which may still be law.” There is in the notes little or 
no discussion of principles; the authors undertake merely to set forth the au- 
thorities in orderly arrangement. It is a practical handbook, carefully pre- 
pared, with an adequate index. E. H. W. 
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GOVERNMENT CONTROL AND OPERATION OF INDUSTRY IN GREAT BRITAIN 
AND THE UNITED STATES DURING THE WoRLD War. By C. W. Baker. 
Carnegie Endowment for International Peace. pp. vii, 138. New York: 
Oxford University Press. 

COMMENTARIES ON Roman-DutcH Law. By Simon van Leeuwen. Second 
Edition. Revised and edited with notes by C. W. Decker. Translation by 
Sir John S. Kotze. Vol. 1, pp. xlvi, 504. London: Sweet and Maxwell, Ltd. 

CASES ON THE LAw oF Contracts. By Arthur L. Corbin. pp. xxiv, 1514. 
St. Paul: West Publishing Company. 

TRAITE DE Droit CONSTITUTIONAL. By Leon Duguit. Second Edition. Vol. 
I, pp. xi, 593. Paris: E. de Boccard. 

War GOVERNMENT OF THE BritisH Dominions. By Arthur Berriedale Keith. 
A new series, economic and social History of the World War. pp. xvi, 353, 
Oxford: University Press. (To be reviewed.) 

Tae NATURE OF CANADIAN FEDERALISM. By W. P. M. Kennedy. pp. 31. 
Toronto: University of Toronto Press. 

Lr GOUVERNEMENT DES JuGES. By Edouard Lambert. pp. 276. Paris: 
Marcel Giard & Cie. (To be reviewed.) 

Tue Evo.ution oF Worip-Peace. By F. S. Marvin. (Unity Series, IV.) 
pp. 7, 191. New York: Oxford University Press. 

Laws AFFECTING THE RIGHTS AND LIBERTIES OF THE INDIAN PEOPLE. By 
Norton & Ghose. pp. xii, 275. Calcutta: Mohun Brothers. 


AMERICAN FoREIGN TRADE. By William F. Notz and Richard S. Harvey. 
pp. xv, 593. Indianapolis: Bobbs-Merrill Company. 

BivE Sxy Laws. By Robert R. Reed and Lester H. Washburn. pp. xxxii, 
267a. New York: Clark Boardman Company. 

ALLIED SHIPPING ControL. By J. A. Salter. Carnegie Endowment for 
International Peace. pp. xxiii, 369. Oxford: University Press. 

MEN AND Books FAMOUS IN THE LAw. By Frederick C. Hicks. pp. 259. 
Rochester: The Lawyer Co-Operative Publishing Company. 

Essays ON CONSTITUTIONAL LAW AND Equity. By Henry Schofield. Vol. Se 
pp. xxiv, 456; vol. 2, viii, 457-1006. Boston: Chipman Law Publishing 
Company. (To be reviewed.) 

AN INTRODUCTION TO THE PEACE TREATIES. By Arthur P. Scott. pp. vii. 
292. Chicago: University of Chicago Press. 

SAFEGUARDS OF LIBERTY, OR LIBERTY PROTECTED BY Laws. By W.B. Swaney. 
pp. 15-210. New York: Oxford University Press. 

Tue AcQuisiITIvVE Society. By R.H. Tawney. pp. 188. New York: Harcourt, 
Brace and Company. 

ANALYSIS OF THE ELECTRIC RAILWAY ProsLeM. By Delos F. Wilcox. pp. 
xxiv, 255. New York: published by the author. 

Private PROPERTY AND RIGHTS IN ENEMY Countries. By Paul F. Simonson. 
pp. xxviii, 436. London: Effingham Wilson. 

TREATIES AND AGREEMENTS WITH AND CONCERNING CHINA. By John V. A. 
MacMurray. Vol. 1, pp. xli, 928; vol. 2, pp. 929-1729. New York: 
Oxford University Press. 

THE NATURE AND SOURCES OF THE LAw. By John C. Gray. New edition, 
prepared from author’s notes by Roland Gray. pp. xviii, 348. New York: 
The Macmillan Company. 
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ConTRoL IN;NEw York. By Donald C. Baldwin. pp. xxiv, 255. 
Philadelphia: University of Pennsylvania Press. 

CommerciAL Law Cases. By Harold L. Perrin and Hugh W. Babb. Vol. 1, 
pp. xxi, 536; vol. 2, pp. xv, 414. New York: George H. Doran. 

PROCEEDINGS OF THE HAGUE PEACE CONFERENCES. Conference of 1907. 
Vol. 2, pp. Ixxxi, 1086. New York: Oxford University Press. 

LEapinc CAsEs in Common Law. By Ernest Cockle and F. Nemhard Hibbert. 
pp. xxxiv, 991. London: Sweet and Maxwell, Ltd. (To be reviewed.) 

ARTHUR COLERIDGE, REMINISCENCES. Edited by J. A. Fuller-Maitland. pp. 
xv, 204.. New York: E. P. Dutton and Company. 

THE QUESTION OF ABORIGINES IN THE LAW AND PRACTICE OF NATIONS. By 
Alpheus H. Snow. pp. v. 376. New York: G. P. Putnam’s Sons. 

Tue AMERICAN PHILOSOPHY OF GOVERNMENT. By Henry A. Snow. pp. iii, 
485. New York: G. P. Putnam’s Sons. 
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